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Plaintiff responds that defendant's failure to provide
betefits is the basis for his claims, not UNUM’s denial
of benefits. Second, defendant argues that plaintiff’s
misrepresentation count cannot be maintained as a
matter of law, because a misrepresentation claim can-
not be based upon a broken promise.” Compare Hi-
Way Motor Co v Int'l Harvester Co, 398 Mich 330, 336;
247-NW2d 813 (1976). Because plaintiff’s misrepresen-
tation claim revolves around ambiguous language in
the' severance agreement, there remain disputed
issues of material fact regarding whether defendant
made any false statement and whether plaintiff detri-
mentally relied on that statement.

This Court will not address an issue that was not

decided below unless it is one of law for which all the
necessary facts were presented. Providence Hosp v
Nat'l Labor Union Health & Welfare Fund, 162 Mich
App 191, 194-195; 412 NW2d 690 (1987). The record is
inadequate for a meaningful review of these issues.

Defendant will be free to raise these issues when this:

case returns to the trial court on remand. _

We affirm the trial court’s denial of defendant’s
motion for summary disposition, but reverse the
order granting plaintiff's motion for partial summary
disposition, and remand for further proceedings con-
sistent . with this opinion. We do not retain
jurisdiction.
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McCAIN v AUTO-OWNERS INSURANCE COMPANY (ON REHEARING) '

Docket No. 171044. Sulmutted September 16, 1996 at Lansmg Decnded
December 20, 1996, at 9:20 Am. Submitted .on rehearing. F‘ebruary
11, 1997. Decided on rehearing May 2, 1997, at 9:00 AM.-~.

Jean McCain brought an action in the Eaton Circuit Court against
Aulo-Owners Insurance Gompany, seeking certain- -survivor's bene-
fits under a no-fault automobile insurance policy issued by the
defendant. The plaiutiff's decedent was killed inan “automobile
accident that. occurred while he was traveling home: froin work,

The defendant paid the plaintiff as a monthly wage-loss benefit the
difference between her montlily social security survivors benefits
payment and eight-live percent of the decedent’s" average monthly
wage. The plaintiff. filed a claim for workers: -compensation’ death’
beuefils. The defendant intervened in Lhe worker's compensation ’
proceeding. The worker's coinpensalion insurer settled with. the
plaintiff for a lump sum pursuant to a redeinption agreement that’
included a waiver by the worker's compensation insurer of its right
to reimbursement from any tort claim recovery ‘secured by: the
plaintiff from the driver of the other automobile involved in:the
accident. As a result of the worker's coinpensation redemplion, the
defendant stopped paying wage-loss benefits to the’ plaintiff, result-
ing in the plaintiff’s action for resumpiion of the payments of those
benelits. The defendant filed a counterclaim, alleging that, because,
it was entitled Lo offset against its liability for no-fauit wage- loss
benefits both the social security benefits and the worket's compen-’
sation dealh benefits and because the monthly total of the social:
security benefits actually received and the worker's compensation,
benelits to which the plaintiff was entitled to receive had there
been no redemplion of the worker's coinpensation”death benefits
exceeded its liability for monthly no-fault wage-loss benefits, it was -
enlilled to reimbursement by the plaintiff of the full amount of the
no-fault wage-loss benefits it had paid to the plaintiff. The court, G.
Michael Hocking, J., granted sununary dl-sposmon for the defendant
and entered a Jjudgment for the defendant in ‘the amount -of the
wage-loss benelits paid. On appeal by the plaintiff, the' Court of

* Appeals, MACKENZIE, PJ., and JANSEN and T. R, TstoMas, JJ;, afficmed
the trial court’s rulmg that the defendant, - pursuant. to MCL
500.3109(1); MSA 24.13109(1), could offset social security. benefits -


Savannah
Rectangle

Savannah
Rectangle


328 - 223 Micu Ap 327 [May

and worker’s compensation eath benefits against ils liability [or
no-fault personal protection insurance benefits, including wage-loss
benefits, but vacated the jucdgnieut for the defendant and remanded
the case for a recalculation of the setoff [or worker's compensation
. deatlt benefits at 166/600 of -the redemplion amount. The Court of
Appeals granted a rehearing.
..-On rehearing, the Court of Appeals held:
1. The trial court's ruling that the defendant is entitled to a setoff
under MCL 500.3109(1); MSA 24.13109(1) for social securily survi-
"vor's benefits and worker's compensation death benefits against its
liability for survivor's benefiis for wage loss is again affirmed.
2. The trial court erred in entering a judgment for the defendant
in the amount of the bencfits it liad paid to the plaintifl, which
included payments for wage loss, health insurance for the plaintiff,
and funeral expenses. The setoff for worker's compensation death
"benefits is 156/600 of the redemplion amount, which reflects the
defendant's liability for survivor's benefits [or 166 weeks under the
no-faull act and the worker's comnpeusation insurer's net liability
for death benefits for 600 weels under the worker's compensation
act in the absence of a redemption. The setoff for the social secur-
ity benelits cannot be determined because cost-of-living increases
- in those benefits are not accounted for. Funeral expenses are not
allowable expenses for personal protection insurance benefits
under MCL B500.3107, MSA 24.13107, and the payment for those
expenses in this case should not be part of the no-fault benefits
actnally paid to the plaintiff. The payments for the plaintifl’s health
insurance at amounts Lo be determined on remand are, under MCL
500.3107; MSA 24.13107, subject to coordinalion with the social
security beneflits and the worker's compensation death benefits.
The case must be remanded [or a recalculation of the setoff Lo
which the defendant is entitlecl.
Affirmed in part, vacated in part, and remanded.

PERSONAL PROTECTION BENEFITS — WAGE-LOSS BEN-

.INSURANCE — No-FauLt

EFITS — WORKER'S COMPENSATION BENEFITS — REDEMPTIONS — PRORA-: -

TION oF BENEFITS. .
A no-fault insurer is eutitled to offset against its liabilily for wage-loss

benefits payable to the survivor of an insured a prorated portion of ™

a worker's compeunsatlon deaili benefils redemption paid Lo the sur-
vivor of the insured where the redemplion was intended to repre:
“sent the net worker's conipensation liability after a tort actior
against a third party; the portion of the redeniptlion subject to a no-
fault insurer’s setoll against wage-loss benefits is to be in propor:
" tion to the total redemption as 166 weeks is to 500 weeks (MCL

 500.3109[1]; MSA 24.13109[1]).
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Plaintiff also had filed a claim for worker's compen-
sation death benefils and entered into negotiations
with the worker's compensalion insurance carrier.
Defendant moved to intervene in the case pursuant Lo
MCL 418.847;, MSA 17.237(847) and Russell v Welcor,
Inc, 167 Mich App 3b1; 403 NW2d 133 (1987). A
$60,000 setilement of the case included a waiver by
the worker's compensation insurance carrier ol its
right to reimbursement from the tort claim plaintiff
brought against the owner and driver of the other
vehicle involved in the accident. Delendant then
stopped paying benefits (0 plaintilf following her
redemption of her worker's compensation claim in
March 1992. '

Plaintiff filed the instant suit for resumption of pay-
ments, claiming that they were terminated in violation
of the no-fault insurance act, MCL 500.3101 et seq.;.
MSA 24.13101 et seq. Delendant had also paid plain-

_tiff's medical and hospitalization insurance premiuns,
a . benefit the decedent had received from his
employer. These paymenis were lerminated, and
plaintiff filed a claim for them pursuant to MCL
500.3108; MSA 24.13108. Plaintifl claimed benefits [or-
the periodic raises the deccdent would have received
pursuant to MCL 500.3108; MSA 24.13108, and plain-
tiff claimed that defendant's setofll of the raises in
social security benefits was in violation of MCL
500.3108; MSA 24.13108. Plaintiff also sought interest
and attorney fees on the basis [hat the payments [rom
defendant were more than thirty days overdue.

Defendant answered and filed a counterclaim, alleg-:

ing that it was entitled to a deduction of both the

social security benefits and the worker's compensa--

tion benefits to which plaintifl might be entitled, ret-
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roactive to February 9, 1990, because she " had
re(gegmed her worker’s compensation' claim. Defend-
ani then moved for summary disposition X
MCR 2.116(C)(8) and (10). Thep.trial cosrutr S;raarxztt::;g
summary disposition under MCR 2:116(C)(8), believ-
1ng. that the parties differed ‘only in the ma’nner in
which the social securily benefit setoff should le cal-
‘Cuﬁlted Judgmen; was enlered in favor of defendant
In the amount of $20,597.11 f [
i3 to o ,b97 .11 .for ovelpéyment of ’bene—
Following review ‘de novo of the record, we'fihd
t!lat the trial court properly granted summaryy. disposi-
tion for defendant pursuant to MCR 2.116(C)(8)
because plaintiff’s complaint is unenforceable as 3
11'1atl;e1' of law and no factual development could pos-
sibly justify a right of recovery. Frick v North Bank
214 Mich App 177, 179; 542 Nw2d 331 '(1995). ’
' Und'er the no-fault insurance act, a decedent’s sur-
VlVOl,' Is entitled to recover a percentage of the dece-
dent’s average earnings for three years from the date
of the accident. MCL 500.3108(1); MsaA 24.13108(1)
Eighty-five percent of the decedent’s average wage;
was $1,760.56 for a thirty-day period. However
defendant is statutorily entitled to offset certair;

[‘ : -[‘[‘1 : f : ) ] f'

Benelits provided or required to be provided under the
laws of any siate or the federal government shall he sub-

tracll.ed [rom the personal proteclion insurance benefits oth-
erwise payable for the injury. '

At i?sue in this case are social sécun'ty and
w01'*kers compensation benefits. It is well settled that
social security survivor's benefits must.be offset
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against work-loss benefits payable {for an fnitoglcl)llxlti
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' 10 Ins Co, 404 Mich 524;
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N%:/Zd 829 (1979); see also Popma v(f;étz) CII:LLbﬁI[nf)
ic ; Nw2d 831 , Profil
Ass'n, 446 Mich 460; 521 ' .
Citizens Ins Co of America, 444 Mich 281, 51\216 lNVg’iZ(()l
514 (1993), and Thompson v DAIIE, 41’8 ch a,-
344 NW2d 764 (1984). Similarly, workers ?ofmpenio
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{ion benelits are require ; e
; ayable for an
ault. wage-loss benefits otherwise p ' _
flquttlotmvgbi%e accident injury where the workers com
pensation benefits are paid as & regult of tth Za:;;
accident and duplicate no-fault benefltés. I\feviezﬁ :13)4 3 v
ile Ins Co, 41 ich ;
e Mutual Aulomobile Ins /0, 634; 9
]I:J({?:’Zl 773 (1984), Mathis v Inlerstule Mol,87 11;/)1 eight
i . 989 NW2d 708 (1980). Moreo-
System, 408 Mich 164; ) el
. i " ly held that both
ver. this Court has recently 1 federa!
i i ‘ker's compensation ben
social security and state woI on bene-
inst no-fault automobile mst
fits may be offset against 1o ! .
ance benelits. Root v Ins Co of Novth Ame?mca., 2ul14
Mich App 106; 542 Nwad 318 (1995). AcTordmg_lty, ang
i . brope both the social security
ial court properly offset . : an
:alvlorker's compensation-benehts received by pialgtltfé
and summary disposition was properly grante :
defendant. S

However, we believe that the trial court er5r9erc71 11;1 :
enlering ils judgment in the amount of $20,697.11.

This amount represents the entire a‘r_nountZOIf blerslsfi;ﬁls ’
paid to plaintif, which included -‘1‘»1,),704.41 olth_Care
vor's benefits for lost wages, $3,392.69 [0}" 1e;h care
insurance, and $1,500 for {uneral benehtls. fa((:et e
court’s computation fails to account for the :
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the worker’s compensation carrier waived participa-
tion in the third-party tort recovery under § 827 of the
Worker's Disability Compensation Act (wpca), MCL
418227, MSA 17.237(827), in exchange for the
redemption agreement. We find that Sibley v DAIIE,

431 Mich 164; 427 NW2d 528 (1988), requires that the
tradeoff be recognized.

In Gregory v Transamerica Ins Co, 425 Mich 625,
628; 391 NW2d 312 (1986), the Supreme Court held
that the amount of the full worker's disability benefits
for the [ull period of disability, as if there had been
no redemption, must be subtracted from the amount
of the no-Tfault benefits. See also Popma, supra, p 476
(it is the entire amount of qualifying benefils pro-
vided, or required to be provided, by state or federal
law on behalf of the claimant that determines the
amount of actual setoff). However, in Sibley, supra, p
169, the Supreme Court stated that if the reduction in
the automobile insurer’'s responsibility is from a
source that gains reimbursement from the injured
person’s torl recovery, the amount so gained should
not be deemed to be benelits provided within the
meaning of § 3109(1) and that relieve the primarily
liable automobile insurer of its responsibility to pay
[ull benefils without reduction by reason of any tort
recovery.
Thereflore, we [ind that Sibley requires that any of
the worker's compensation cartrier's share of a third-
party tort rccovery must be subfracted [rom the statu-
tory benelit rate. Nothing in Sibley suggests that only
an actual deduction of a third-party tort recovery,
rather than a negotiated credit, can reduce the no-

fault insurer's setoff [or worker's compensation
benefits.
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‘Here, because the $50,000 redemption amount
appears to represent an accurate estimate of the net
effect of the worker's compensation benefits less
some recovery from the third-party tort action,

defendant is entitled to coordination of the redemp-

tion amount, but is not entitled to a credit of the stat-
utory benefit rate. Under the wnca, plaintiff would
have been entitled to receive worker’s compensation
death benefits for five hundred weeks; thus, the
$50,000 redemption amount represents payment for
five hundred weeks of liability lor death benefils, or
$100 a week. See MCL 418.321;, MSA 17.237(321).
Because no-fault survivor’s benefits are payable for
three years after the date of death, MCL 500.3108(1);
MSA 24.13108(1), the worlker's compensation amount
to be coordinated is $100 a week [or three years (156
weeks), or $15,600.

We granted rehearing,: in part, because it was clear
that the figures used in our prior opinion were incor-
rect. While the figure of $15,600 for the worker’s com--
pensation benefits to be coordinated is correct, the
amount of the three-year total for the social security
survivor’'s benefits cannot be calculated from the
record. It is clear plaintiff received.annual cost-of-.
living increases with respect io the social security
benefits, and the figure of $44,352 ($1,232 a month for
three years) is not the correct figure because it does
not account for the cost-ol-living increases. There-
fore, we cannot calculate the three-year total to be
coordinated for the social security benefits because
we do not have evidence of the cost-ol-living
increases that were included. The parties will have to
provide this information to the trial court on remand.
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PEQPLE v CHAPPELL

Docket No. 191020. Submitted March 4, 1997, at Lansing. Decided May 2,

1997, at 9:05 AM. ’

Dwight I, Clmppell‘ pleaded guilly in the Oakland Circuit Court with
regard to four cases (hat were consolidated for plea-taking pur-
poses and sentencing. The pleas were entered pursnant Lo a Cobbs
agreewment, People v Cobbs, 443 Mich 276 (1993), after the court,
David P. Kerwin, J., sumumarized the sentences that the court pro-
posed imposing. There was no mention at the arraignment or the
Cobbs plea-taking proceeding that the prosecution intended to seek
enhancement. of the defendant's sentences in Case No. 95-141109-
FFH because the defendant was a second-offense habitual offender.
At sentencing, Robert W, Carr, J., and al resentencing, E. Avadenka,
J., the court increased the sentences in Case No. 95-141109-FH con-
trary (o the Cobbs agrecement without allowing the defendant to
withdraw his plea. The defendant appealed.

The Court of Appeals held:

1. The sentencing court deviated [rom the Cobbs agreement in
acceding to the prosecutor’s request for senfencing enhancement.
Although the prosecutor had the procedural right to file a notice
seeling sentencing enhanceiment after the defendant entered his
Cobbs plea, the delendant had the correlalive, absolute right to
withdraw his plea once the couwrt agreed to increase his sentence
as an habitual offender. The case must be reinanded. On remand,
the trial court must eilher sentence the defendant in accordance
with the terms of the Cobbs agreement or allow the defendant an
opportunily to wilhdraw his plea in Case No. 95-141109-FI1.

2. There was an adequate factnal basis to support the delendant's

plea of guilty in Case No. 88-087278-FH with regard to the charge
of violating probation. :

Affirmed in part and remanded for further proceedings.
CRIMINAL LAW — SENTENCE AGREEMENTS.

A trial court may participate in the plea negotiation process by indi-
cating the length of the sentence that the court, on the basis of a
preliminary evaluation of the case, believes is appropriate for the
charged offense; the conrt's preliminary evaluation does nol bind
the court’s sentencing discretion, however, and a defendant who



