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must be read in conjunction with § 11.* Thus, the
authority granted in § 8(1)(b), to determine “the
kinds of animals that may be taken,” applies only
to animals that have been designated as game and
for which an open season has been declared under
§ 11. Our interpretation of the act is supported by
the Legislature’s use of the word “kinds,” which
has a limited definition, rather than “‘species” in
§ 8(1)(b).

Defendants contend that the use of the word
“kinds” in § 8(1)b) does not indicate a limitation
on the NRc's power. Arguably, the NRc could deter-
mine that both sexes and all ages of a species of
animal could be taken. However, we agree with
plaintiff that if the Legislature had intended that
the Nrc would have the power to determine what
species of animals could be taken, it would not
have included § 11, and it would have used the
word ‘“'species” in the definition of “kind.”

Therefore, we agree with the trial court that
because the raptors have nol been designated as
game, the NRC does not have the power to issue an
order allowing the raptors to be taken. This being
the only issue raised on appeal, we allirm the
order of the trial court.

Aflirmed.

have been no reason fur the Legislature Lo include the second sen-
lence. Furlher, il is nol reasonable Lo conelude Lhat the legislature
inlended lo give the nre lhe power to delermine thal a nongame
species could be Laken, bul not give il the power Lo regulale the dates
during which the Lakings could occur.

8 MCL 300.261; MSA 13.1261.
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STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY v
ENTERPRISE LEASING COMPANY

Docket No. 168790. Submitled March 29, 1994, al Lansing. Decided
June 20, 1994, at 9:55 a.m. Leave Lo appeal sought.

Stale Farm Mutual Automobile Insurance Company broughl an
nclion in the Wayne Circuit Courl against Enlerprise Leasing
Company, seeking a deelaration of their respective liability for
damages suflered by third parties when an aulomobile rented
from Lhe defendant by Lhe plaintiff’s insured was involved in an
accident. The renlal agreemeni provided that Lhe primary
residual coverage would be provided by Lhe renter's insurer
ralher than the defendant. The courl, Roland L. Olzark, J.,
granted summary disposition for the plainlifl, holding thal Lhe
delendant, as the owner of Lhe vehicle, had the primary respon-
sibility Lo provide residual liabilily insurance. The defendant
appealed. The Court of Appeals, Weaver, P.J., and JaNSEN, J.
(Murpny, J., concurring), in an unpublished opinion per cu-
riam, decided September 30, 1993 {Docket No. 150077}, reversed
and remanded, the majorily doing su only because of being
required by Administralive Order No. 1990-6 Lo follow Lhe
holding in State Farm Mutual Automobile Ins Co v Snappy Car
Rental, Inc, 186 Mich App 143 (1992). The Courl of Appeals
granied the plaintifl’s pelilion Lo convene a special panel to
resolve the question “whether . . . a renlal car campany may
include in its rental agreement au option allowing the permis-
sive user of a vehicle Lo provide his or her own primary
residual liability insurance ... or whether the car renlal
company musl provide primary residual liabilily insurance for
o permissive user.”

In an opinion by Jucge Mureny, joined by Chiel Judge
Doucrorory and Judges [owbsrook, Ju., MaclKenzie, oo,
Grisus, SAWYER, and Fitzaeranp, the Courl of Appeals held:

A car rental company may include in ils renlal agreemenl an
oplion allowing the permissive user of a vehicle Lo provide Lhe
primary residual liability insurance in accordance with the

REFERENCES
Am Jur 2d, Automobile Insurance §§ 24, 28, 238, 283, 353.
Sce ALR Index ander Aulomobile Insurance.
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holding in State Farm Mutual Automobile Ins Co v Snappy Car

Rental, Inc, 196 Mich App 143 (1992).

Reversed and remanded.

Judge WEAVER, joined by Judges Wanis, GRIFFIN, NEFr, and
Tayror, dissenling, staled that the trial court’s order of sum-
mary disposition should be aflivmed because a car rental com-
piany, as owner of the vehicle, hus o stalutory duly to provide
primary residual liability insurance [or any permissive user.

iNSURANCE — RENTAL VENICLES — OrrioNaL COVERAGE — Piuonrry
or COVEIAGE. '

A car renlal company may provide in its rental agreement Lhatl
the renter of a-vechicle has the option of refusing bodily injury
and properly damage insurance coverage by the vental com-
pany and supplying thal coverage independently; such a clause
establishes priorily of coverage where Lhére is olher coverage
for Lhe renled vehicle.

Romain, Donofrio, Kuck & Egerer, P.C. (by
Ernst W. Kuck), for the plaintiff.

Gofrank & Kelman (by Thomas M. Douglas), for
the defendant.

Amicus Curiae:

Siemion, Huckabay, Bodary, Padilla, Morganti &
Bowerman, P.C. (by Charles A. Huckabay and
Donna M. Severyn), for Snappy Car Rental, Inc.

Before: Docrororr, C.J., and HoLBRrROOK, dJR.,
MacKenzie, Warnis, Hoon, GRiBB5, SAWYER,
Weaver, Mureny, GrivrinN, NEFF, FrrzGceraLp, and
TayLor, dd.

Murphy, J. This case is before us for a resolu-
tion pursuant to Administrative Order No. 1990-6
of a conllict in the decisions of the Court of Ap-
peals. In the previous opinion in this case, State
Farm Mutual Automobile Ins Co v Enlerprise
Leasing Co, unpublished opinion per curiam of the
Court of Appeals, decided September 30, 1993
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(Docket No. 150077), this Court reversed the trial
court’s summary disposition in favor of plaintiil on
the basis of the prior decision from this Court in
State Farm Mutual Automobile Ins Co v Snappy
Car Rental, Inc, 196 Mich App 143; 492 NW2d 500
(1992). Pursuant "to Administrative Order No.
1990-6, we vacated the decision in this case pend-
ing resolutxon by this panel.

The question certified for this panel is as follows:

[W]hether pursuant to MCL 500.3101(1); MSA
24.13101(1) and MCL 257.520(b)(2); MSA 9.2220(b)
(2) a car rental company may include in its rental
agreement an option allowing the permissive user’
of a vehicle to provide his or her own primary
residual liability insurance, as found in Sltate
Farm Mutual Automobile Ins Co v Snappy Car
Rental, Inc, 196 Mich App 143; 492 NW2d 500
(1992), lv den 442 Mich 883 (1993); or whether the
car rental company must provide primary residual
liability insurance for a permissive user pursuant
to its policy of insurance, as would have been the
holding in State Farm Mutual Automobile Ins Co
v Enterprise Leasing Co, unpublished per curiam
of the Courl of Appeals, decided September 30,
1993 (No. 150077), absent Admuustratnve Order
1990-6.

We conclude that State Farm Mutual v Snappy
Car Rental, supra, is the appropriate resolution
and, accordingly, reverse the trial court’s grant of
summary disposition in favor of plaintiff-appellee.

Reversed and remanded.

Docrororr, C.J., and HoLsrook, Jr.,, MAacKEN-
zig, Hoopo, Gr:Bss, SAWYER, and FiTZGERALD, Jd.,
concurred.

WEAVER, J. (dissenting). We agree with the ma-
jorily’s careful statement of the issue before us,
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Dissent sy Weaven, J.
but dissent because we would reach a different
resolution.

We would hold instead that under MCL
500.3101(1); MSA 24.13101(1) and MCL 257.520(b)
(2, MSA 9.2220(b)(2) an owner’s policy of liability
insurance is required to provide primary residual
liability insurance for any permissive user. The
arguments in support of this position were set
forth in State Farm Mutual Automobile Ins Co v
Enterprise Leasing Co, unpublished opinion per
curiam of the Court of Appeals, decided September
30, 1993 (No. 150077) (set forth in full in the
appendix to this opinion), and the dissent in Citi-
zen’s Ins Co of America v Federated Mutual Ins
Co, 199 Mich App 345, 348; 500 NW2d 773 (1993).

Although we are cognizant of the policy argu-
ments on both sides of this issue, we feel that the
merits of these arguments should be addressed by
the Legislature rather than this Court.

We would aflirm.

WaHLs, GriFrIN, NErr, and TavrLor, JJ., con-
curred.

"APPENDIX

STATE FARM MUTUAL AUTOMOBILE Sepiember 30, 1993
INSURANCE COMPANY,
No. 180077
Plaintitl-Appellee,

v
ENTERPRISE LEASING COMPANY,

Delendant-Appellant,

Before: Weaver, P.J., and MurpHy and JANSEN,
Jd.
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Per Curiam. Ladonna Teasley rented a car from
defendant Enterprise Leasing Company to use
while her car was being repaired. While driving
the rental car, Teasley was involved in an acci-
dent. The resulting personal injury claims were
settled, and the claims paid by Teasley’s automo-
bile insurer and Enterprise. Now State Farm Mu-
tual Automobile Insurance Company has brought
suit against Enterprise to determine who is re-
sponsible for the damages. Both State Farm and
Enterprise moved for summary disposition, each
arguing that the other was the primary insurer
responsible for providing residual liability insur-
ance for the accident. The tirial court granted
summary disposition in favor of State Farm. En-
terprise now appeals. We reverse and remand.

In the rental agreement Teasley signed, she
warranted that she had insurance through State
Farm and agreed to provide insurance for the
rental vehicle and hold Enterprise harmless.

State Farm’s policy provided residual liability
coverage only if there was no other coverage avail-
able and excluded coverage if the insured was
driving a car owned by a car business if there was
other insurance to cover the vehicle. State Farm
also argued that Enterprise’s rental agreement
was void because it violated certain statutory pro-
visions: MCL 257.520(b)(2); MSA 9.2220(b)2), MCL
500.3101; MSA 2413101, MCL 500.3131; MSA
24.13131, and MCL 500.3135; MSA 24.13135.

I

Enterprise first asserts that the requirements of
the Michigan financial responsibility act are not
violaled by the provision in its rental agreement.
Enterprise points out that the renter agreed to
provide her own insurance coverage for the vehi-
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cle, and Enterprise still assumed financial respon-

sibility for the rental vehicle on an excess basis to

the primary personal liability insurance coverage

of the renter.

This case involves the requirements of the no-
fault act and the financial responsibility law relat-
ing to vehicle ownership. Section 3101(1) of the no-
fault act, MCL 500.3101(1); MSA 24.13101(1), pro-
vides as follows:

The owner or registrant of a motor vehicle
required to be registered in Lhis state shall main-
tain security for payment of beneflils under per-
sonal protection insurance, property prolection
insurance, and residual liability insurance. Secu-
rity shall be 'in eflect continuously during the
period of registration of the motor vehicle.

Section 520(b)(2) of the financial responsibility por-
tion of the Vehicle Code, MCL 257.520(b)(2); MSA
9.2220(b)(2), states that an owner’s automobile lia-
bility insurance policy

[sjhall insure the person named therein and any
other person, as insured, using any such motor
vehicle or motor-vehicles with the express or
implied permission of such named insured, againsi
loss from the liability imposed by law for damages
arising out of the ownership, maintenance or use
of such motor vehicle.

The question is whether the owner of a vehicle
must always be primarily responsible for insuring
against liability resulting from vehicle accidents,
or whether the owner of a vehicle may conlracl or
agree that the driver of the vehicle will be primar-
ily responsible for liability insurance.

We are bound by Administrative Order No.

1990-6 to follow the recent case of State Farm .
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Mutual Automobile Ins Co v Snappy Car Rental,
Inc, 196 Mich App 143; 492 NW2d 500 (1992).
Snappy held that a person signing a short-term
rental agreement for a vehicle can agree that his
personal automobile insurance contract will pro-
vide primary liability coverage for accidents that
occur while he has the rented vehicle and that
such an agreement was not void.

We disagree with Snappy and, if not bound to
follow .it, would hold that an owner’s policy of
liability insurance is required to provide primary
residual liability insurance for any permissive
user. MCL 500.3101(1); MSA 24.13101(1) and MCL
257.520(b)(2); MSA 9.2220(b)(2).

11

The ‘next issue is whether the State Farm policy
provides coverage for the accident. State Farm

argues that both State Farm and Enterprise are

primary insurers with conflicting “excess” or “es-
cape” clauses and, therefore, that each is required
to pay a pro-rata share. Enterprise argues that
Teasley signed an agreement stating that her
personal automobile insurance contract would pro-
vide coverage for the rented vehicle.

State Farm’s policy contains an “other insur-
ance” clause,' which provides that if a temporary
substitute car has other vehicle liability coverage
on it, State Farm’s coverage is excess. As we have
seen, Enterprise’s rental agreement also provides
that its coverage is excess.

When there are two competing policies, each

1

Temporary Substitute Car: Non-Owned Car, 'Trailer.
- If a temporary substitute cur, a non-owned cur or a trailer
designed for use with privale passenger car or ulility vehicle
has other similar vehicle liability coverage on it, then these
COVerages are excess,
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containing an excess clause, each of which would
have provided coverage had the olher policy not
existed, liabililty should be prorated according to
the policies’ limits. Nat’l Indemnity Co v Budget
Rent A Car Systems, Inc, 195 Mich App 186; 489
NW2d 175 (1992). :

Accordingly, we reverse the court’s order of
summary disposition in favor of State Farm. We
remand for calculation of the proper pro-rata lia-
bility of each party and entry of an order consis-
tent with this opinion. We do not retain jurisdic-
tion.

MurpHy, J., (concurring). I concur in the result
reached by the majority. I write separately be-
cause I do not share the majority’s disagreement
with State Farmm Mutual Automobile Ins Co v
Snappy Car Rental, Inc, 196 Mich App 143; 492
NW2d 500 (1992). ‘

In Snappy Car Rental, the defendant car rental
company was self-insured. A provision in the de-
fendant’s car rental agreementl permitted the per-
son renting the car to opt to provide primary
residual liability insurance. The plaintill in thal
case contended that the provision in the defen-
danl’s car rental contract was void because the
effect of the provision was Lo shift the responsibil-
ity of providing primary residual liability insur-
ance to the permitted user. The plaintifl further
argued that the provision was void because it is
not specifically permitted by the no-fault act. This
" Court held that the provision of the rental agree-
menk was nol void as violative of the no-laull act

because the provision simply slated the priority of

coverage as conlracted for by the person renting
Lhe car. Although the defendant was not permilted
Lo conlract away ils statutory obligation Lo provide
residual liability insurance as the owner of the
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car, nor its obligation to provide insurance cover-
age for permitted users, this Court was con-
strained to acknowledge that neither the no-fault
acl nor the financial responsibility act specilically
requires an owner to provide primary residual
liability insurance for permitted users. Rather,
Lhese coverage requirements may be met by the
policies of more than one insurer. Snappy Car
Rental, supra, 150; State Farm Mutual Automobile
Ins Co v Auto-Owners Ins Co, 173 Mich App 51,
54-65; 433 NW2d 323 (1988).

The majority expresses disagreement with this
Court’s decision in Snappy Car Rental, and Snappy
Car Rental has on al least one other occasion
raised concerns by this Court. See Citizens Ins Co
of America v Federated Mutual Ins Co, 199 Mich
App 345; 500 NW2d 773 (1993). I believe that this
arises from confusion concerning the holding in
Snappy Car Rental. The majority in this case
states that “Snappy held that a person signing a
short-term rental agreement for a vehicle can
agree Lhat his personal automobile insurance con-
tract will provide primary liability coverage for
accidents that occur while he has the rented vehi-
cle and that such an agreement was not void.”
Supra, p 13. The majority adds that absent the
decision in Snappy Car Rental, it would hold that
an owner’s policy is required to provide primary
residual liability insurance for a permissive user,
relying upon MCL 500.3101(1); MSA 24.13101(1)
and MCL 257.520(b)2); MSA 9.2220(b)(2).

Actually, Snappy Car Rental held merely that if
a car rental company includes in its car rental
contract an optlional provision whereby the renter
may provide primary residual liability, this provi-
sion is not void as violative of the no-faull act. A
review of Lhe statutory authority relied upon by
the majority demonstrales that such a provision is
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not precluded. Section 3101(1) of the no-fault act,
MCL 500.3101(1); MSA 24.13101(1), requires the
owner of a motor vehicle to provide residual liabil-
ity insurance. Section 520(b) of the Vehicle Code
(the financial responsibility act), MCL 257.520(b);
MSA 9.2220(b) requires the owner of a motor
vehicle to provide insurance coverage for permit-
ted -users of the vehicle. While an exclusionary
clause of an insurance policy that conflicts with
the liability coverage required by the no-fault act
is invalid, State Farm Mutual Automobile Ins Co v
Ruuska, 412 Mich 321, 336; 314 NW2d 184 (1982),
there is no indication that the provision in ques-
tion in the car rental agreement conflicts with the
coverage required by the no-fault act. The owner is
still obiigated to provide all the coverage required
by the no-fault act. Again, the car rental agree-
ment only dictates the priority of coverage. If the
lessee or permissive user fails to abide by the
terms of the rental agreement by neglecting to
obtain adequate insurance coverage, or any insut-
ance at all, the car rental company would remain
liable to an injured party to provide residual liabil-
ity coverage as required by MCL 500.3101(1); MSA
24.13101(1) and MCL 257.520(b)(2); MSA 9.2220(b)
(2).

Our goal when interpreting a statute is to dis-

cern and give eflect -to the intenl of the Legisla-
ture.. Great Lakes Sales, Inc v State Tax Comm,
194 Mich App 271, 275; 486 NW2d 367 (1992). If
the meaning of statutory language is clear, then
judicial construction of the language is neither
necessary nor permitted. Lorencz v Ford Motor Co,
439 Mich 370, 376; 483 NW2d 844 (1992). Because
neither the no-fault act nor the financial responsi-
bility act specifically requires an owner to provide
primary residual liability insurance [or permitted
users, | do notl believe thal this requirement may
be 1mposed upon the defendant.

1994] JaLaBa v Borovoy

 JALABA v BOROVOY

Dockel No. 141440. Submitted January 11, 1994, at Detroit. Decided
June 20, 1994, at 10:00 a.m. Leave Lo appeal sought.

Deborah Jalaba brought an action in the Oakland Circuil Court
againsl podialrist Malthew Borovoy and others, alleging mal-
practice. The. courl, Edward Sosnick, J., enteréd a judgment in
favor of Borovoy pursuani lo a jury verdict ol no cause of
aclion. The plaintifl appealed.

The Court of Appeals held:

1. The trial court did not err in instructing the jury that a
podialrist accused of malpractice is held Lo the recognized
slandard of acceptable professional practice in Lhe community
in which the pudiatrist praclices or in a similar commuuily.
MCL 600.2912a; MSA 27A.2912(1). Because there is no speci'ﬂli-
zalion within the general practice of podiatry, a podialrist is a

© general practitioner, and a general praclitioner of medicine or
osteopathy is held Lo a local standard of care.

2. The trial court’ did nol érr in giving Lthe standard jury
instruction regarding coniparativé negligence, SJ12d 11.01, be-
cause the instruction was applicable and accurately staled (he
law.

-3. The trial court did nol abuse ils discretion in denying Lhe
plaintifl’s challenge for cause of a juror who eventually was
dismissed peremplorily. The plaintifl Tuiled (o establish thal Uie
juror wus biased for or against cilher party or that there was

“anything-objectionable about another juror whom the plaintifl
would have challenge¢ peremplorily had she not used Lhe
pereinplory challenge against the first juror. -

4. The trial court did not-deny the plaintill a fair trial in
lailing Lo make a ruling with regard (o the admission ol certain
exhibils and by relusing Lo allow the plaintifl to be examined
by a podiatrist chosen by the plaintiil as her experl wilness.

Allirmed. )

REFERENCES
Am Jur 2d, Physicians, Surgeons, and Other licalers § 220.
Staudard ol care owed Lo patient by medical specialist as doler-
mined by local, "like communily,” state, nalional, or other stan-
dards. 18 ALR4Lh 603.




