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PER CURIAM

Plaintiffs appeal as of right following a jury
verdict in favor of defendant on a suit brought under the no-
fault act, MCL 500.3135(1); MSA 24.13135(1). The suit alleged
that Lyle O. Beard suffered serious impairment of body function
following "'a 1980 collision between plaintiff‘s1 ‘vehicle and a
City of Detroit bus. The central issues on appeal are whether
plaintiff Lyle Beard suffered a serious impairment of body
function and whether his alleged injuries were proximately
related to the accident. The appeal asserts .that the trial
court erred in failing to direct a verdict in favor of plaintiff
on the serious impairment guestion and that, following the jury
verdict, the trial court should have granted plaintiff's motion
for judgment notwithstanding the verdict or new trial because the
verdict was against the great weight of the evidence. Plaintiffs
also contend that the trial court reversibly erred in refusing to
give requested supplemental jury instructions. For the reasons
that follow, we affirm the trial court.

The accident occurred when plaintiff slowed his

automobile to 3 to 4 miles per hour to allow -an animal to cross
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the street. As he began to accelerate the vehicle again, he was
struck in the rear by the bus. The impact pushed his vehicle
forward about 180 feet. Plaintiff remembered being thrown
backward and maybe also hitting his head on the steering wheel or
dashboard. On the basis of the proofs, at the close .of the
evidence, the trial, court grahted_ plaintiff'é ‘motion for .a
directed vefdict of negligence against defendant.

When the ambulance arrived, plaintiff.declined to go
to the hospital. ‘An investigating officer stated that plaintiff
complained‘of‘injufy but exhibited ansigns of injury or shock.
Plaintiff drove his vehicle home and then went with his wife Eo’a
fhospital.emergency room where he was,givén flax dil, ~a ﬁuscle
relaxént, and a prescription for Tylenol #3. Although he was
diagnosed és ,ha&ing suffered a cer§ical sprain, x-rays of his
skull and spine. revealed no fracture .or abnormality, and he
returned home. |

Following the weekend, plaintiff went to a
neurologist for treatment of dizziness and back pain. Plaintiff
told the neurologist that just about everything hurt: his lower
back, hips, right arm, shoulder, neck, the area between his
shoulder blade and neck, and that he had a headache which had
persisted all weekend. The neurologist prescribed physical
therapy three times a week for about six months. Summarizing the
neurologist's deposition, plaintiff's clinical symptoms during
this time were subjective coﬁplaints. The ohly objective finding
that supported plaintiff's complaints was described as one EMG,
an electrical shock to the nerves to check for nerve stimulation.
However an EMG done two months later did not reveal any problems.

The neurologist saw overall gradual improvement
during the period and thought plaintiff coﬁld probably return to
his work as a truck driver, but plaintiff indicated that he was
having too much of a problem to do so. The neurologist also

noted during several visits that plaintiff was very depressed and



that his depression probably complicated his physical complaints.
The neurologist agreed that as time went on, plaintiff's
depression became chronic. As to whether plaintiff's depression
could be secondary to either post-concussion syndrome or a
closed-head injury, the neurologist opined:

"I think that his symptoms of concussion or post-
concussion syndrome tend to ameliorate and I saw him later on. I
would think that if we wanted to put it on a physical basis, the
depression due to his other complaints, would be more likely. 1In
other words, you don't have to have a head injury to be
depressed, of a physical problem is what I am saying."

At about the same time, a chiropractor who performed
a palpatory examination on plaintiff noted muscle spasms and
extreme sensitivity in the cervical spine. The chiropractor's
prognosis was that no permanent disability was expected. He
thought plaintiff could return to work on April 1, 1981, with
moderate lifting restrictions.

A physician who saw plaintiff for pain management in
1983 believed that plaintiff would not need any restrictions in
terms of physicél activitieé. Beginning in July, 1983 plaintiff
also wore an intraoral appliance at the direction of a dentist.
This constituted treatment for temporomandibular . joint
dysfunction, which can cause severe head and neck pain.,
Plaintiff's face pain had resolved itself by December, 1984.

On March 20, 1981, approximately seven months after
the accident, plaintiff first visited a psychiatrist, Dr. Charles
W. Fountain. Prior to this visit, plaintiff had been receiving
no-fault benefits for his medical.expenses and work loss benefits
from his insurance carrier. When the no-fault insurer learned
that plaintiff had not been employed for 8 months prior to the
accident, and had been employed basically part-time prior to
that, the insurer notified plaintiff, in a letter dated March 18,
1981, that it was suspending his work loss benefits until he
could provide certain proofs.

Dr. Fountain diagnosed plaintiff as having a reactive

depression, post-traumatic reaction, perhaps as a result of the



accident. Plaintiff told the psychiatrist that he had not had
any psychological or mental problems prior to the accident other
than some treatment 11 years earlier when he was 14 and spent
some time being treated at Lafayette'Clinic in Detroit. Through—
out his visits with.Dr. Fountain, plaintiff continued te complain
- of the greatﬂdifficulty he‘was having with the'insuranee cdmpany..

The insurer then arranged‘ an lindependent medieal
"examination with another psyehiatrist, Dr. Anthony Petrilli
Petrilli ultimately saw. plaintiff eleven t1mes over a one- year
period in 1982 and 1983 /and in his discharge summary dlagnosed
plaintlff as having a personality disorder.i He further opined
that plaintlff might be an 1nd1v1dual who w1ll go from crisis to
crisis. If so, 1t would not matter whether or not’ he had been
involved in the automoblle acc1dent. Petrilll did not believe
that plaintiff's personallty disorder was traumatically 1nduced,
but rather that he had a personallty disorder most of hlS’llfe.
and that .his psycholegieal ’problems Qere not related to the
accident. Howemer, Petrilli thought that any conclusion as to
whether plaintiff had'suffered a cloaed head'injury 'weuldwbe
better answered by a neurosurgeon or neuro- psychologist who could
perform the proper tests ’

. Petrilli referred plaintiff td Dr. BallAl Gupta, a

" psychiatrist who principally practlced in. the area"pf
pbychopharmocology treating the underly1ng problems of chemlcal
1mbalances which>relate,to psychologlcal problems.‘,UnderkGupta_s
care, plaintiff ‘spent. over .a monthh in .the hespital and
participated in psychological testing. Dr. Gupta's final
diagnosis was . post-concussion syndrome secondary to injuries
sustained in the accident.

Dr. Gupta also testified. that he. gave plaintiff a
test for depression where the patient is given a dose of medicine
and then a blood test is read the next day. Gupta said that

this test had been developed in the last two years and was not



foolproof. Plaintiff's test was positive which 1indicated to
Gupta that plaintiff was definitely sick, definitely depressed,
and that this was most likely due to the injury he sustained in
the accident for which he never received adequate treatment.
However, at trial it was pointed out on cross-examination that
Dr. Gupta, who first examined plaintiff almost three years after
the accident, had not reviewed any of the medical records taken
after the accident, nor had he reviewed the records of any
doctors plaintiff had treated with except for the letter from Dr.
Petrilli. Gupta's diagnosis was based on the symptoms presented
by plaintiff and By plaintiff's relation of his history.

Dr. Gupta referred plaintiff to Dr. Bernard Bast, a
clinical psychologist who obtained a neuropsychological history
from plaintiff and administered a battery of neuropsychological
tests. Dr. Bast did not find organic brain damage such as could
be suffered‘ from a closed head injury. Instead, he diagnosed
character problems and a personality disorder. The personality
disorder was not traumatically induced but stemmed from a long
life pattern of behavioral traits. It was Bast's opinion that
plaintiff's behavior would probably be the same with or without
the accident.

At trial, plaintiff, his wife and some relatives and
friends testified to the differences in his behavior and his life
before and after the accident. Defendant introduced at trial the
deposition testimony of plaintiff, taken nine months after
plaintiff began treating with Dr. Fountain, in an attempt to
impeach plaintiff as to his claims for mental injuries. In the
deposition, plaintiff testified that at that time the only
problems he had relating to the accident were soreness and pain
in various parts of his body.VFNo mention was made of any mental
problems.

The trial court denied plaintiff's motion for a

directed verdict on the issue of serious impairment, stating that



the Jjury could disbelieve the testimony of plaintiff and the
witnesses who testified in his behalf. The trial court also
denied defendant's separate motions for a directed vefdict that
plaintiff's physical and mental 1injuries failed to meet the
serious impairment thresHold. The court also denied defendant's
additional motion for a directed verdict as to plaintiff's mental
injﬁries on the basis that they reeulted from his problems wifh
his insurance company.

The Michigan Sﬁpreme Court has recently re-examined
§3135(1) of Michigan's no-fault insurance laQ that ‘permits a
person injured in a motor vehicle accident to recevef damages for
non-economic loss from a negligent owner or operator of a motor

vehicle. In DiFranco v Pickard, Mich ; Nw2d

(Nos. 74692, 74867, 75263, 75299, 75811 rel'd 12/23/86)2, the
Supreme Court reviewed five cases from the lower courts which

appiied the rules for serious impairment claims  that were

previously articulated in Cassidy v McGovern, 415 Mich 483; 350
Nwéd 22 (1982), reh den 417 Mich il04‘(l983).{ In'DiFrEnco, a
majority of the Court stated thét eVenkwhere thefe iskee‘matetiai
factual dispute as to the nature ahd extent of the plaintiff's
injuries, the gquestion whetherAthe plaintiff suffered e serious
impairmentkof body function muet be subﬁitted‘te the trier of
fact whenever the evidence would cause reasenable‘hihds to differ
as. to the,ahewer. Slip Opinion at 2-3.  An appellate court,
~reviewihg ordefe granting ’or denying’ summary dispoeitioh;
direeted kverdict and judgment notwithsﬁendihg tHe Qerdict,
repeats this 1ingquiry viewing the evidence in the light‘ most
favorable to the nonmoving party. Id. If the threshold issue
was properly submitted.to the trier of fact[ in fhis case the
jury, the findings shoqld not be disturbed unless they are
against the gfeat weight of the‘evidence. Slip Opinion at 3; 18.

The trial court in this case, by denying plaintiff's

motion for a directed verdict, correctly concluded that there was



a material factual dispute as to the nature and extent of
plaintiff's injuries that raised issues for the jury to decide.
As to plaintiff's physical injuries, his overall impalrment was
not so "serious" within the meaning of the word as used in the
statute: that all reasonable minds would conclude that it was
serious. In fact, based on the medical testimony regarding
plaintiff's physical injuries, if any party was entitled to a
directed verdict, it. was defendant. Nonetheless, we cannot
alternatively say that all persons would conclude that
plaintiff's impairment was not serious. Thus, the threshold

issue was properly submitted to the jury.

As to plaintiff's claim of mental injuries, there
were substantial disputes in the testimony over which reasonable
minds could differ on whether the impairment was serious or
flowed from the accident. While Dr. Gupta opined that plaintiff
suffered from post-concussion syndrome secondary to injuries
sustained in the accident, Dr. Petrilli and Dr. Bast both doubted
that plaintiff has suffered organic brain damage and instead
attributed the psychological problems to a preexisting character
or personality disorder. Moreover, defendant offered evidence to
suggest that plaintiff's problems flowed from a dispute with his‘
insurer rather than directly from the accident. Defendant also
offered plaintiff's deposition to show that he had not cowmplained
of any mental injuries from the accident until guite some time
after the accident. in short, there was ample evidence
demonstrating that genuine issues of material fact existed as to
the nature, onset and extent of plaintiff's emotional problems.

The standard for a directed verdict is well-
established. In Caldwell v Fox, 394 Mich 401, 407; 231 NwW2d 46
(1975), the Supreme Court said:

“The Jjury, not the trial judge, is the trier of fact.
Whenever a fact question exists, upon which reasonable persons

may differ, the trial judge may not direct a wverdict.
Conversely, when no fact question exists, the trial judge is



justified in directing a verdict. 1In deciding whether or not to
grant a motion for a directed verdict, the trial judge must
accord to the non-moving party the benefit of viewing the
testimony and all legitimate inferences +that may be drawn
therefrom in a light most favorable to the non-moving party. If
the evidence, when viewed 1in this manner, established a prima
facie case, the motion for a directed verdict must be denied."

Under this standard, the questions of whether plaintiff's mental
injuries stemmed from the accident and whether they amounted to
a serious impairment of body function were properly submitted to

the fact-finder in this case. Accord, DiFranco v Pickard, supra.

Plaintiff also argued that the jury verdict of no
cause was against the great weight of the evidence.and that the
judge should have either granted him a new trial or .a judgment

notwithstanding the verdict. In Smart v NewvHampshire Ins Co,

148 Mich App 724, 731; 384 Nw2d 772 (1985) this Court reiterated
the applicable standards of review for new trial and JNOV
motions: |

S "When faced with a motion for‘ judgment notwith-
standing the verdict thé court must view the evidence 'in a 1light

most favorable to the nonmoving .party and decide if the facts
presented preclude judgment for the nonmoving party as a matter

of law. If the evidence 1is such that reasonable men could
differ, the question is one for the jury and judgment
notwithstanding the verdict is improper. See Drummey v Henry,

115 Mich App 107; 320 Nw2d 309 (1982), 1lv den, 417 Mich 895
(1983). This Court does not reverse a trial court's decision to
deny a motion for new trial unless the trial court abused its
discretion by doing so. Commercial Union Ins Co v Liberty Mutual
Ins Co, 137 Mich App 381, 386; 357 NwW2d 861 (1984)."

Thus, our standard of review is whether the jury's
verdict was against the great weight of the evidence. DiFranco v

Pickard, supra. Wigginton v City of Lansing, 129 Mich App 53,

60; 341 Nw2d 228 (1983), 1lv den 419 Mich 880 (1984). We afford
deference to the trial judge's decision since the trial judge,
having heard the witnesses, is uniquely qualified to judge the
jury's assessment of their credibility. We will not substitute
our judgment for that of the jury unless our review of the record
reveals a miscarriage of justice. Groth v DeGrandchamp, 71 Mich
App 439, 441; 248 Nw2d 576 (1976).

Under the disputed facts of this case, the jury's

verdict was no miscarriage of justice. For the reasons already



discussed in considering the trial court's denial of the directed
verdict motion, while plaintiff's mental injuries may well
demonstrate a serious impairment of body function, there was
considerable evidence disputing that plaintiff's mental condition
was attributable to or affected by the accident. Because the
jury's verdict was a general verdict, we cannot speculate as to
precisely why it found no cause of action. Nonetheless, it is
clear that the evidence viewed under the applicable standards was
not against the overwhelming weight of the evidence. The trial
court did not abuse its discretion in denying plaintiff' motions
for a new trial or JNOV.

Finally, plaintiff predicates his third claim of
error on the trial court's refusal to give the following jury
instruction:

"It may be brought out that the Plaintiff has

received benefits from his No Fault insurance carrier, while he
was out of work or to pay medical bills. Receipt of No Fault
benefits, if any, does not bar a recovery by the Plaintiff
against the Defendant for non-economic losses, as pain, suffering
and mental anguish, or for the loss of earning capacity over and
above that which was reimbursed by his No Fault carrier. The No
Fault carrier pays benefits for loss of wages for the three years
following the accident."
Plaintiff argued for the inhstruction on the basis that no-fault
benefits do not bar further collection of damages and that no-
fault benefits only provide for lost wages for three years. The
trial court first noted that the instruction was not a standard
jury instruction, then pointed out that plaintiff was not seeking
lost wages, but loss of earning capacity, and refused to give the
requested instruction.

The trial judge has a duty to give nonstandard jury

instructions where the instructions are necessary to properly

instruct on the law. Cornforth v Borman's, Inc, 148 Mich App

469, 480; 385 Nw2d 645 (1986); MCR 2.515(D) (4). However, in
light of the Michigan Supreme Court's decision in Ouelette v
Kenealy, 424 Mich 83, 84; 378 NwW2d 470 (1985), the requested

instruction is not an accurate statement of the law because the



Court in that case specifically held that damages are not

recoverable for loss of earning capacity. See also Clark v Auto

Club Ins Assn, 150 Mich App 546; 389 NW2d 718 (1986). In the
instructions actually given,.thé trial court included plaintiff's
-list of damages and ihstrﬁcted ‘the Jjury on: each of ~ the
pléintiff‘s claimed eiements of damages. It~actuélly instruc;ed
on loss of earning capacity (erroneously, but harmless erﬁof
since the. jury found'for‘defehdant);.physicql pain and éuffefiﬁg;_
men£al angﬁish;‘ffight énd.shéck, déniai 6f,so§ia1.bléé5uré ahd
enjoymént, emEarrasshéﬁt, khumiiiatioh : and‘:.hbrtificétioﬁ;
disability ihéluding the impéirmenﬁ of the fuﬁétiohing of
pléintiff's:baék, nerVous sYstém and mind;‘ AS“té éécﬁ of fﬁésé;
éléments of_daﬁéges,;the trial court inétructed the-jury: 

| "if you decide that the plaintiff 1is entitled to
damages it 1is. . your duty to.determine' the: amount .of money which -
reasonably, fairly and adequately 'compensates for each of the
elements of damage which you decide have resulted from the
negligence of the defendant, taking into account the nature and
extent of the injury.”

Thus, the jury was instructed to award damages for
each of the elements of damages it found plaintiff had suffered
as a result of any negligence by defendant that resulted in a
serious impairment. We find without merit plaintiff's argument
that the instructions actually given could have led the jury to
believe that  plaintiff had 'already been compensated. for his
damages 'by the receipt . of no-fault wage loss . and ’ﬁedical
benefits;’ Moreover, given - the general vérdict of no- cause in-
this Casé, it is épeculative wﬁether the Jjury even reached the
damages 1issue. Accordingly, we find no error in the trial
court's denial of plaintiff's supplemental instruction request,
which is not a standard jury instruction and which was partially

based on what is now an inaccurate statement of the law.

None of plaintiff's assignments of error are



meritorious. The jury verdict of no cause of action in favor of

the defendant is affirmed.

/s/ Harold Hood
/s/ Thomas M. Burns
/s/ John X. Theiler

FOOTNOTES

"Plaintiff" as used in the singular throughout this opinion,
refers to Lyle O. Beard.

Because this case is a "“currently pending appeal [] in which
an issue concerning the proper interpretation of the
statutory phrase 'serious impairment of body function' has
been raised. . .", the holding of DiFranco is applicable to

this appeal. Slip Opinion, p 29.




