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AMERICAN NATIONAL FIRE INSURANCE COMPANY v
FRANKENMUTH MUTUAL INSURANCE COMPANY

Docket No. 135663. Submitted December 10, 1992, at Detroit. Decided

April 5, 1993, at 10:50 A.M.

American National Fire Insurance Company brought an action in
the Oakland Circuit Court against Frankenmuth Mutual Insur-
ance Company, seeking to recoup a proportionate share of the
settlement and defense costs expended with regard to an under-
lying wrongful death action brought against Floyd Campbell,
who was insured by both insurers. The underlying action was
brought by the personal representative of a person who was
. killed when the vehicle in which he was a passenger collided
" with a farm combine, owned by Campbell and insured by the
plaintiff, while the combine was parked on a road and unload-
ing corn into a pickup truck, owned by Campbell and insured
by the defendant. The court, John N. O'Brien, J., granted
summary disposition for the defendant, finding that its residual
liability policy did not provide coverage because the truck was
not involved in the accident. The plaintiff appealed

The Court of Appeals held: '

1. The court erred in ruling as a matter of law that the
pickup truck was not invelved in the accident. Whether the
pickup truck and the combine constituted a functional unit and
the extent to which each element of the functional unit partici-
pated in the accident were matters for the jury to resolve.

2. A genuine issue of material fact exists regarding whether

- the pickup truck played a causal role, triggering the defen-
dant’s insurance policy. Physical contact between the pickup
truck and the decedent’s vehicle was not required to estab}ish
that the pickup truck played a causal role in the accident.

3. The exclusion in the defendant's policy that disallows
coverage for bodily injury arising out of the operation of farm
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- machinery conflicts with the liability coverage required by the
no-fault act and, therefore, vxolates publlc policy. The exclusion
isinvalid. "~ 4 e b

4. The Court of Appeals will not decxde the. eﬂ'ect of the
parties’ “other insurance” clauses with regard to the determi-
nation of their respective habxlmes because the trlal court dld

_ not decide the issue.

5. The - -plaintiff had etandmg to seek common-law or statu-
tory contribution, equitable subrqgatxon, or indemnification,
Reversed and remanded N T SRR

' Rl ST kY

To establish causation between an injury and the use of a motor
vehicle, the vehicle need not be the proximate cause of the
injury, but there must be a causal ‘connection between the
injury sustained and the ownership, maintenance, or-use of the M
vehicle that is more than incidental, fortuitous, or but for; the o
injury also must be f[oreseeably identifiable with the normal v

. use, maintenance, and ownership of the vehicle... - .« - LR

ﬂ @ 1. INSURANCE — AUTOMOBILES — INJURY — CAUSAL CONNECTION

2. INSURANCE — No-FauLt — FArRM IMPLEMENTS — MoTOR VEHICLES

" — PusLic PoLicy.

Pubhc policy requires no-fault coverage lf a motor vehicle is
involved in an accident with a farm 1mplement on a public
highway; an insurance policy that -excludes coverage with

: regard to an insured motor vehicle for bodily injury arising out
t ) - - . of the operation of farm machinery violates public policy; the
h parties - to an insurance contract may not defeat the states
pubhc policy by agreement‘,
N PR ‘
3. TorTs — CONTRIBUTION — JOINT TORTFEASORS. “ :
) In addition to the common-law right of contribution, the right of
3 contribution among nonintentional joint tortfeasors also exists
a pursuant to statule; the right of contribution based upon com- i
mon law and statule is separate and distinct from the doctrine '
of equitable subrogation (MCL ® 600.2926a et seq.; MSA

: -27A.2925(1} et seq.).

i , ’ . . . .
i 4. INSURANCE — INDEMNIFICATION. ' S : \’ .
1 A separate suit between insurers for indemnification may be ﬂ\
~, brought where one insurer pays a judgment against a common i,
insured. .

5. INSURANCE — CONTRIBUTION.
The choice of the plaintiff in an unc;erlying action to advance a ” e
particular theory of liability does not affect the common-law

right to contribution of the insurers of the defendant in the
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motions for summary disposition, the :trial court
granted defendant’s motion, ruling that defen-

dant’s residual liability policy  did not provide
coverage because the truck was not mvolved in the

accident. .

I

Although the trial court 'did not state the
ground on which it granted defendant’s motion for
summary disposition, it was presurpably granted
under MCR 2.116(C)(10), which provides that sum-
mary disposition -of all or part of a claim or
defense may be granted when -

elxce t‘as to the amount of damages, there is no

[ggnuiﬁe issue as to any material fact, and the
" moving party is entitled to judgment or partlal
" judgment as a matter of law. v

A motion for summary disposition pursuant to this
subrule tests whether there is factual support for a
claim. Giving the benefit of reasonable doubt to
the nonmovant, the court must determine whether
- a record might be developed that will leave open
an issue upon which reasonable minds could dlffgr.
Farm Bureau Mutual Ins Co of Michigan v Stark,
437 Mich 175, 184-185; 468 NW2d 498 (1991). The
courts are liberal in finding a genuine 1ssue of
material fact. St Paul Fire & Marine Ins Co v
Quintana, 165 Mich App 719, 722; 419 NWZd 60

(1988).
I

We believe that the trial court erred in ruling
that as a matter of law the truck was not involved
in the accident that caused Rondo’s _death. As the
agreed-upon statement of facts indicates, at the
time of the accident, the combine ‘was unloading
harvested corn, by means’ of the auger, onto the
pickup truck, which was parked alongside Bricker

s de e e e
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Road. Even' though the truck was not physically
struck: by 'the car in which' the ‘decedent was a
passenger,’ it was undisputed ‘that the ‘truck was
involved in the transfer of corn.'Reasonable minds
could conclude that the combine and the truck
were connected by the auger so as to constitute a
functional unit for the purpose of the transfer of
grain and that-the transfer could not have been
accomplished without the joint participation of
both vehicles. The extent to which each element ‘of
the functional unit participated in the accident
would also be a matter for the trier of fact to
resolve. For the trial court to conclude otherwise
was plainly erroneous. :

SOOIV et

- Given that the trial co'urt_:erred’. in concluding

that the truck was not involved in the accident,
the question is then presented.whether the truck
played a causal role in the occurrence so as to
trigger defendant’s insurance policy.

Defendant’s policy insuring Campbell and his
truck provided residual tort liability coverage un-
der the following circumstances: : ‘

Part B—Residual Liability Agreements “A” and
“B,,. . . . N
Coverage A—Bodily Injury Liability; Coverage B
—Property Damage Liability: To pay on behalf of
the insured, all sums which the insured shall
become legally obligated to pay as damages be-
cause of: . I
~A. Bodily injury, sickness or disease, including
. death resulting therefrom, hereinafter called “bod- -
ily injury,” sustained by any person; T
" B. Injury to or destruction of property including
loss of use thereof, hereinafter .called “property
damage”; arising out of the ownership, mainte-
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‘truck played a causal role'in the accident,
gﬁfnmary dgspt})’sition is justified because an exclu-
“sion in defendant’s policy disallows coverage for
bodily injury arising out of ‘t_he ‘o.peratlon of._ farm
machinery. 7 o S o
'As a general rule, this Court declines to.conmder
an issue that was not decided by the trial court
unless the issue is one of law and the record is
factually sufficient, or unless failure to c:onmder
the issue would result in manifest injustice. De-
troit v Dep’t of Social Services, 197 Mich App 146,
158; 494 NW2d 805 (1992). Although the trial
court did not reach this issue, we w}ll de(_:lde it
because we believe that this exclusion violates

public policy. :

Under MCL 500.3101(1); MSA '24.13101(1) of the

no-fault act:

The owner or registrant of a motor vehicle

required to be registered in this state shall main- .

. tain security for payment of benefits under per-
sonal protection insurance, property protection
insurance, and residual vliablhtyAmsurance.

Under MCL 500.3131(1); MSA 24.13131(1):

Residual liability insurance sball cover bpdl}y
injury and property damage which occurs within
the United States, its territories and possessions,
or in Canada. This insurance shall afford coverage
equivalent to that required as evidence of automo-
bile liability insurance und.er the financial respon-
sibility laws of the place in Wh.lC}'l the injury or
‘damage occurs. In this state tl_ns insurance shall
afford coverage for automobile liability retained by
section 3135.

MCL 500.3135(1); MSA 24.13135(1) provides:

A person remains subject to tort liability- for
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noneconomic loss caused by his or her ownership,
maintenance, or use of a motor -vehicle only if the
injured person has suffered death, serious impair-

ment of body function, or permanent serious disfig-
urement.- :

As the Supreme Court stated in State Farm
Mutual Automobile Ins Co v Ruuska, 412 Mich
321, 335; 314 NW2d 184 (1982). -+

Sections 3101, 3131 and 3135 of the no-fault act,
when construed together, make it plain that at the
time of the accident the Legislature intended that

1. A person using .a motor vehicle that causes
certain types of damages shall remain liable in
tort (§ 3135); _

2. An insurance policy in this state shall afford
coverage for such liability (§ 3131); ‘ .
- 3. An owner or registrant of a motor vehicle

- shall purchase such a policy (§ 3101). [Emphasis in
original.] = . C E R

" In the case at bar, defendant’s attempt . to ex-
clude insurance coverage arising out of the opera-
tion of farm machinery conflicts ‘with the liability
coverage required by the no-fault act. As the Su-
preme Court observed in Shavers v Attorney Gen-
eral, 402 Mich 554, 596; 267 NW2d 72 (1978),
upholding the constitutionality of the no-fault act,
the Legislature required residual liability coverage
as well as personal injury protection benefits un-
der the no-fault act in order to protect the general
welfare of the public. The Court remarked:

The insurance required under the No-Fault Act
protects not only the driver of a motor vehicle, but
also passengers, pedestrians, owners of fixed prop-
erty, and owners of properly parked vehicles. . . .
This principle, that those who use the public high-
ways may properly be required to provide security
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the loss would ‘be"prorated according to the par-
ties’ respective policy limits. Plaintiff’s limit is
$300,000 and defendant’s is $250,000.

In disputes between a pro-rata and an excess
clause involving two or more insurance policies
covering the same insured against the same risk,
two rulés have evolved. Under the minority rule,
both clauses are declared repugnant and are re-
jected in total. Once the clauses are disregarded,

each insurer’s liability is prorated according to the

proportion of the combined policy limits repre-
sented by the limits of each insurer’s policy. The
rationale underpinning this approach is to avoid
the intractable conflict of deciding which insur-
ance policy is primary and which is secondary by
splitting .the difference. Farm Bureau Mutual Ins
Co v Horace Mann Ins Co, 131 Mich App 98; 345
NW2d 655 (1983) (conflict between an escape

. clause and a pro-rata clause); Mary Free Bed Hosp

& Rehabilitation Center v Ins Co of North Amer-
ica, 131 Mich App 105; 345 Nw2d 658 (1983)
(conflicting excess clauses).? R

In contrast, the majority rule seeks to reconcile
the competing provisions by discerning the parties’
intent by analyzing the clauses. St Paul Fire &
Marine Ins Co v American Home Assurance Co,
197 Mich App 521; 495 NW2d 814 (1992). If one
policy contains an excess clause while another has
a pro-rata clause, the policy containing the pro-
rata clause is deemed primary,

In light of the fact that the trial court did not
reach this issue, we need not decide whether to
adopt the minority or the majority rule in deter-

2 Both cases were decided by the same panel on the same day, and
did not involve no-fault insurance. See Federal Kemper Ins Co, Inc v
Health Ins Administration, Inc, 424 Mich 537, 543, n 5, 383 NW2d
590 (1986), where the Court discussed the different approaches but
expressed “no opinion as to the correctness of these decisions” be-
cause neither involved no-fault insurance.

- 195 Mich App 186, 188-190; 489 NW2d 175 (1992),
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mining the effect of the ies” of i
. ; parties’ other.
cla;:lses in this case. Detroit v DSS sup:a wsrance
irst, we note that in three rec;e , i

: nt cases, -differ-
ent papelg of this Court have ostensibly generatel;l
a cof;%ﬂlct in deciding which rule to apply to resolve
;ox‘; 1cts. between other insurance clauses. In Nat’l
ndemnity Co v Budget Rent A Car Systems, Inc

the panel, in deciding which . ru
resolve a conflict between competilr?g toothzf') pllgsutlg
ance clauses containing excess provisions involvin
several no-fault automobile insurance policiesg
adopted the minority rule. See also Admiral Ins Co
glg'oilgg%%v ggsgglty Ins Co, 194 Mich App 300
; 48 1 (1992), where t ’
approvmgly of the minority rule, btl:t? 'é);:?szadw{l?;i
g'le rule did not apply because there was no con-
ict between the two policies in question.

In St Paul Fire & Marine v American Home
supra, the panel considered the legal effect o%
othe;r insurance provisions contained in three pro-
f%ssmnal malpyac'tice insurance policies I;nd
g opted the majority rule. After that decision, in
zzgura IIIiISWCZOd v Cincinnati Ins Co, 198 Mich App

; — D — (1993), a case arisi
accui.ent involving an all-terrain v:hiillggtfxzorglarﬁs
a'pp’he?d t.h.e minority rule in determinir;g the par
ties ha}nhty to a mutual insured pursuant to tﬁeil:
respect}ve homeqwner’s insurance policies. Insofar
as Na_tl Indemnity is the only one of these cases
that 1nvolve§ no-fault insurance, it is therefore
arguable which rule ought to be applied to the
present case where the conflict is between
exlcvelass clause and a pro-rata clause.

oreover, the parties have not
of these cases in presenting this m:iigrtcl)]r? :gg:flt
qu refusal to decide this issue will enable them to
brief the matter fully, particularly with regard to

an
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equalize the common burden_ by allowing reim-
bursement to the insurer paying the .lgss, for .the
excess paid over its share of the debt. [Hastings
Mutual, supra, pp 436-437.]

Along .with the common-law right.of contribu-
tion, the right of contribution among noninten-
tional joint tortfeasors also exists by statute. MCL
600.2925a et seq.; MSA 27A.2925(1) et seq. E":ee
Moyses v Spartan Asphalt Paving Co, 383 Mich
314, 329, 334; 174 NW2d 797 (1970), where .the
Court abolished the commonila}w ba;r t;) c&ntmbt;

ion among nonintentional join _tortfeasors.
: tOl(’)Dowd v ngeral Motors Corp, 419 Mich 597, 603;
358 NW2d 553 (1984). See MCL 600.‘2925b; MSA
27A.2925(2), where liability between joint tortfee.x-
sors is made apportionable on a pro-rata basis
considering relative degrees of fault.

The right of contribution baseq upon common
law and statute is separate and distinct from tbe
doctrine of equitable subrogation. In Commerqzal
Union Ins Co v Medical Protective Co, 426 Mich
109, 117; 393 NW2d 479 (1986), the Supreme
Court, citing Smith v Sprague,.244 Mich 577, 579-
580; 222 NW 207 (1928), stated:

uitable subrogation is a legal fiction through
W}E(clhla person w}%o pays a debt for which another
is primarily responsible is subgtxtuted or subro-
gated to all the rights and remedies of the of,her. It
is well-established that the subrogee acquires no
greater rights than those possessed by the ﬁubro-
gor, and that the subrogee may not be a “mere
volunteer.”

A separate suit between ir.lsurers. for indemnifi-
cation may also be broug}}t if one insurance com-
pany pays a judgment against an insured who was
a common insured. See Farmers Ins Group v Pro-
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‘gressive Casualty Ins Co, 84 Mich App ‘474, 484;
'269 NW2d 647 (1978), where this Court recognized
that an action for indemnification was proper
between insurers where the plaintiff insurer de-
fended the underlying tort case and settled the
lawsuit and the defendant insurer refused to de-
fend and denied insurance coverage, “since- the
injured- person recovers for his injuries without

~delay while the insurers thereafter iron out their

respective liabilities.” - = -~ .

In analyzing this issue, we note that had the
combine and truck been owned by separate own-
ers, the plaintiff in the underlying wrongful death
action could have joined them as defendants in the
underlying tort action. As potential nonintentional
joint tortfeasors, the separate owners of the comn-
bine and the truck would have had a statutorily
based right to contribution for any loss arising out
of the settlement of the underlying case.w - '

In the instant case, the combine and the truck
are owned by the same person, but are covered by

- policies issued by different insurers. Although

plaintiff insurer defended the mutual insured and

‘settled the wunderlying suit, the issue ‘whether

defendant insurer was liable for the loss was never
addressed in the underlying action. As the parties
acknowledge, the underlying tort action contained
no allegations of negligence against Campbell re-

- garding his ownership or operation of the pickup

truck.

- Nevertheless, the choice of the plaintiff in the
underlying action to advance a particular theory
of liability does not affect the plaintiff insurer’s
common-law right to contribution where there
exists a genuine issue of material fact concerning
the parties’ common liability. See Caldwell, supra,
p 420, which held that the plaintiff’s - caprice in
choosing to join the third-party defendants was not
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gsummary disposition in favor of defendant and
remand for further proceedings to determine
whether. defendant’s insurance policy afforded cov-
erage for the loss sustained by the decedent for

which damages were awarded in the underlying .

wrongful death action. If the trier of fact con-
cludes that defendant has a coverage obligation,
then the trier of fact must also determine the
degree to which the truck was at fault in causing
the accident as well as the amount that defendant
insurer must reimburse plaintiff for the costs of
defense and settlement arising from the underly-
ing wrongful death action.

Reversed and remanded. We do not retain juris-
diction.
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