STATE OF MICHIGAN
COURT OF APPEALS

JOSEPH H. WEBB, ' July 30, 1992

Plaintiff- Appellec,
v No. 128556

FARMERS INSURANCE EXCHANGE,

Defendant - Appellant. U N P U B L !S H E

Before: Reilly, PJ., and Holbrook, Jr. and Marilyn Kelly, 1J. -
PER CURIAM.

Defendant appeals as of right the circuit court order denying its motion for summary disposition and
granting plaintiff's counter—motion for summary disposition, resolving the liability issue in favor of plaintiff.
The parties stipulated to judgment in the amount of $150,489.57, due and payable upon entry of the consent
judgment, covering all medical expenses, lost wages, and replacement services up tn March 22, 1990, as wall as
uninsurcd motorist benefits, Plaintiff's entitlement to no fault benefits thereafter was left o future [iti, tion.
We affirm.

Plaintiff sucd defendant insurance company claiming no fault automobile insurance henefits and
uninsured motorist coverage for crippling injurics sustained in Georgia on April 2, 1989, FPlaintiff had been
riding as a passenger in a van owned by Peter Bill when it broke down. The driver, Mr. Bill, was able to
maneuver the van over to the shoulder, As Mr. Bill was disabled, plaintiff left the inoperative van and walked
approximately 1/4 1o 3/4 mile to obtain help where he was sivuck and seriously injured by an unidentificd hit
and run driver.

Plaintiff had no automobile insurance of his own, und had been denicd coverage by Michigan's
assigned claims facility. Plaintiff acknowledges that he may be entitled to social security disability and workers'
compensation henefits.

The vehicle in which plainatt had been iding was wsured hy the defendant. The detendant's

* insurance contract with Mr, Bill provides that deferdant will pay no fault benefits as provided by Chapter 31

of the Michigan insurance code o "an insured person” who suffers bodily injury arising out of the ownership,
operation, maintenance or usc of a motor vehicle us @ motor vehicle. "The policy defines an insurcd person, in
rclevant part, as any person "oceupying” the Bilfs van. "Occupying” is defined in the contract as "in, on,
getting into or out of™ The coverape does not apply to hdily injuries sustained by uny person, other than a
member of the Bill family, not occupying & motor vehicle f the accident occurs vutside of the state of
Michigan. The contract also excludes coverage for bodily injury sustained by any person arising out of the
ownership, operation, maintenance, or use of a parked motor vehicle unless it was parked in such a way as o
cause unreasonable risk of the bodily injury which occurred, or the bodily injury was a direct result of physical
contact with (a) permanently mounted equipment on the motor vehicks while the equipment was “eing
operated or used or (b) property being lifted or lowered in the loading process, or the person was "occuyrying”
the parked vehicle.

The contract also provides uninsurcd motwrist coverage. [n Part IF of the contract, the defendant
agrees w pay all sums which an insured person, ic. "dny person while occupying” the van, is entitled to
recover as damages from the owner or operaior of an eoinsured wotor vehicle because of bodily injury
sustajncd by the injurcd person. An uninsured wotor vehicle is defined in relevant pant as a hit and run

-1-


Savannah
Rectangle

Savannah
Rectangle

Savannah
Rectangle


vehicle whose operator or owncr has not heen identified and "which strikes ejther 4 member of the Bill fa:ml_y,
or a vchicle which a member of the Bill family is occupying,”

As there is no dispute as to the facts, the intcrpretation of the contract is a question of law, which this
Court reviews de novo. Mucller v Frankenmuth Mutual Insurance Co, 184 Mich App 669, 671; 450 NW2d
28 (1990), Iv den 437 Mich 879 (1991;.

We believe that our decision in this case regarding the no fault coverage for personal protcction
insurance benefits is controlled by Rohlman v Hawkeve Security Ins Co, 190 Mich App 540; 476 NW2d 461
(1991) pursuant to Administrative Order 1990-6, rather than Rosner v Michigan Mutual Ins Co, 189 Mich
App 229; 471 NW2d 923 (1591), because Rohlman interpreted the word "uccupying” in an insurance contract
providing coverage similar to the coverage being considered here, whereas Rosner interpreted the word
"nccupant” in the no fault statufe. Ax the defendand's confract did nor incorporate the language of the statute,
but pravided its own definitions, we helicve we are required to look to the contract and its definitions o
resolve the matter before us,

[n Rohlmag, the plaintiff left the insured vehicle snd walked across the road 1o the left turn lane on
the opposite side of the highway in order to retrieve a two-wheel utility traiter. which bad broken loose from
the vehicle in which he had been riding. While the plaintiff was attempting 10 lift the trailer, he was struck by
an unidentified hit and run driver. The majority in Rohlman determined that Nickerson v Citizens Mutual Ins
Co, 393 Mich 324; 224 NW2d 896 (§9975) was conrrolling and, therefore, as a matter of law the contract ferm
"occupying" covered the plaintiff even though at e time of vhe accident he was some distance from the
vehicle in which he had heen 2 pasienger. We wannot distinguish the Ruhlman case simply because the
plaintiff in the instant case was a growter distance away from the vehicle than the plaintiff was in Ri-3imain
when he was struck. Both Mr. Rohlman itnd Mr, Webb left the vehicles in which they had been riding tor the
purpose of remedying an immediate problem tvolving the vehicle and both intended to resume travel in the

vehicles us soon as they accomplished their tasks.

Accordingly, we affirm the triad conrt's arder granting summary disposition in favor of plaintiff as to
the no (ault personal protection insur-nce bonelits,

With respect to the uninsured motorist coverage, however, we are convinced that the trial court arred.
First, we do not agree that the Bill's van was "perkia? in such o way as 10 cause unreasopable risk of the bodily
injury which occurred.” The fact that the disabled van was drivan to the shoulder of the expressway is not a
sufficient basis to conclude that p'ainriff’s iniury was related to the manncr in which the van was parked, or its
location on the shoulder as oppuosed Lo the highvay itselt. Seco ndly, ¢cven though Rohlman requices a
determination that plaintiff was occuping " sahin by and was thesefore an jnsured person, that status alope is
nat sufficient to qualify pleintiff to; Lurae.+d muisnst coverage. Aceording to the contract, the defendant
aprees to pay all sums which uan insured peison is entitled 10 recover as damages from the owner or operator
of an uninsured motor vehicle becynse of badily wjury sustped by the injured person.  Although it is
undisputed that plaintiff was struck and injurcd by 2 hit and run driver, the vehicle which struck plaintiff docs
out qualify as "an urinsured mator vehicle” undes the contract as it did vot strike a member of the Bilt family
or a vchicle which a member of the Bill family was oceupying.  As 1he plaintiff would not be entitled to
recover damages from the owner or operator of 4a uninsured motor vehicle us defined in the contract,
plaintiff is not entitled to the uninsurcd metorist coverage under the contract.

The order granting summary disposition in favor af pluintiff is affivmed with respect 1o personal
protection insurance benefits, but 1eversed with respect 10 uninsured motorist coverage:,

/s/ Donald E. Holbrook, Jr.
Jsf Marilyn Kelly



STATE OF MICHIGAN
COURT OF APPEALS

JOSEFH H. WEEBR,

Plaintiff-Appellce,
v No. 128556
FARMERS INSURANCE EXCHANGE,

Defendant~ Appellant.

Before: Reilly, P.J,, and Holbrook, Jr. and Murilyn Kclly, J1.

~ REITLY, P (concurtiog.)

As explained in my dissenting opinion in Rohlman v MHawkeye Security [ns Co, 190 Mich App 540;
476 NW2d 461 (1991), T am not convinced that the term "occupying” in an insurance contract which is defined
as "in, on, petting into, or out of' a motor vehicle, should be piven an expansive interpretation beyond the
ordinary meaning of the word, Sec Rosner v Michigan Mutual [ns Co, 189 Mich App 229; 471 NW2d 923
(1991); However, | agree that Rohlmun controls our decision pursuant to Administrative Order 1990 6.

Furthermore, plaintiff had no automobile insurance of his own and, because the accident occurred
outside the state of Michigan, plaintiff was incligible for automobile insurance benefits from the assigned
claims facility. Even though plaintiff may be entitied to some financial assistance by way of social security
disubility benefits, workers compensation benefits, or health insurance coverage, | believe the public bolicy
rationale of Nickerson v Citizens Mutual Ins Co, 393 Mich 324; 224 NW2d 896 (1975) would be coniulling
here as those henefits may not be coextensive with the no fault PIP benefits payable under deferndant's
contract, Therefore, T concur in the decision by the majority. ,

/s/ Maureen Pulte Reilly
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5 1868 And Permits -
stion Without Hearing

plmnuﬂ"s business license was not
ly valid, the court improperly granted
ﬂ' a directed verdict.

sintfY applied for a business license to
¢ a video arcade. Plaintiff was granted
9 license and began operating the arcade.
lowever, when the licensing committee chair-
man signed the license, he realized that the arca
g In which the arcade was located was not zoned
& for arcades. The maller was referred lo the city
! council. The council voted torescind the appli-
% cation. Plaintiff sued. Defendant’s motion for
mmary disposition was denied. Plaintiff was
gran(cd adirected verdict on the issue whether
" plaintill was given a certificate that appeared
valid.

The matter then went before a jury. The jury
awarded plaintiff $48,035 for defendant’s
wrongful revocation. Defendant appeals.

Defendant claims plaintiff pever received a
valid certificate to operate an arcade. There-
fore, plaintiff did not have any property rights
that entitled him to notice and hearing before

tcrmination of that right.

 Foravalid certificate of license, an applica-
tion must be sent to the police, fire, health, and
building departments for review. The applica-
tion is then reviewed by a licensing committee
who makes recommendations as to whether the
council should vole to approve or deny the
license. The council then votes on the applica-
tion. Here, the only revicw was hy the council.
Therefore, the certificate was not necessarily
valid just because it appeared valid. The triat
court’s grant of adirected verdict for plaintiff is
reversed.

Affirmed in part. Reversed in part.

Zoma v. Cily of River Rouge. (Lawyers
Weekly No. MA-5209 - 3 pages) (MacKenzie,
1).

Summary by KMP.

Medical Malpractice -
Arbitration Agreement

Where defendants’ arbitration agreement
was not in strict compliance with scc. 5042 of
the Malpractice Arbitration Act (MAA), the
courtimproperly granted defendants summary
disposition,

Plaintiffs sued defendants for malpractice.
Plaintiff signed an arbitration agreement when
she was admitted to defendant-hospital. Imme-
diately before the signature line, the arbitration
agreement stated that it could “be revoked
within 60 days after execurion....” The MAA
requires that immediately before the signature

line the agreemenl must state that it can “be
revoked wirthin 60 days after discharge....”
Defendants were granted summary disposition
because plaintiffs never attempted to revoke
the agreement. Plaintiffs appeal.

“An arbitration agreement under the MAA
is not legally valid unless it is in strict compli-
ance with the arbitration statute.” The arbitra-
tion agreement is not in strict compliance with
the statute. Therefore, the court should not have
granted defendants summary disposition.

Reversed and remanded.

Mania, et al. v. Verberg, et al. (Lawyers
Weekly No. MA-5244 - 2 pages).

Swnmary by KMP.
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‘Negligence -
- Proximate Cause

Where the court denied plaintiff’s motion
for judgment n.o.v., orin the alternative, a new
trial, we affirm.

Plaintiff sued defendant for negligence. The
jury returned a verdict of no cause of action,
finding that although defendant was negligent,

his negligence was not the proximate cause of

the accident. The court denied plaintiff's mo-
tion for judgment n.o.v., or in the altemative, a
new trial. It found that a question existed for the
jury, and that the jury had decided itreasonably.
We affirm. Compelent evidence existed to cre-
ale a jury question on the issue of proximate
cause.
Alfinmed.

Schultzv. Webb. (Lawyers Weekly No. MA-
5212 - 2 pages).
Swrnnary hy MGC.

*kk

No-Fault -
‘Occupying’ Vehicle »

Even though plaintiff was some distance
from the van when he was hit, the court prop-
erly found that he was “occupying” the vehiclc.

Plaintiff was a passenger in a van. The van
broke down and plaintiff started walking Lo get
help. Plaintiff was hitby an unidentified hitand
rundriver. Plaintiff had no auto insurance of his
own. The Michigan assigned claims facility
denied plaintiff coverage. Plaintiff sued defen-
dant-no-fault insurer for no-fault personal pro-
tection benefits and uninsured motorist ben-
efits. Defendant was the driver’s insurer.
Defendant’s motion for summary disposition
was denied. Defendant appeals.

Defendant’s policy defines an insured per-
son “as any person ‘occupying’™ the vehicle.
This case is controlled by Rohlman v. Hawkeye
Security Ins. Co., 190 Mich. App. 540 (1991).
In Rohlman, the court found that the plaintiff
was occupying the vehicle “even though at the
time of the accident he was some distance from
the vehicle in which he had been a passenger. ...
We cannot distinguish the Rohlman case sim-
ply because the plaintiff in the instant case was
a greater distance away from the vehicle than
the plaintiff was in Rohiman when he was
struck.” Therefore, the court properly found
plaintiff was entitled to no-fault benefits.

The uninsured motorist insurance provision
is worded to provide coverage only to meinbers
of the insured’s family. “Although it is undis-
puted that plaintiff was struck and injured by a
hit and run driver, the vehicle which struck
plaintiff does not qualify as ‘an uninsured mo-
tor vehicle’ under the [insurance| contract as it

(Continued on Page [6A)
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The focus of our law firm is the collection
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didd not strike a member of the finswred's)
famity or a vehicle which a member or the
finsurcd’s] family was occupying.”
Allirmed in part and reversed in part.
Weblh v, Farmers Ins. Exchange. (Lawyers
Wecekly No. MA-5262 - 2 pagces).
Sunmary by KMP.

*E¥

No-Fault -
Uninsured Motorist Sef-Off”
Provision

Where the court found that plaintilf’s
uninsured motorist claim was barved hecause
ol the policy’s set-ofT provision, we affirm.

Plaintifl was injurcd in a car accident.
Plaintifl"s husband, who was driving, swerved
to miss a car that ran a red light. Their car hita
tree. PlaintilT"s husband dicd. Plaintiff filed a
ctaim withherhusband’s no-faultinsurer based
on her husband’s negligence. Defendant-in-
surer paid plaintilf the $25,000 policy limit.
PlaintifTalso filedaclaimbased onherhusband’s
uninsured motorist coverage. Plaintill sued (o
compel defendant to arbitrate. Defendant was

Full-Text Automdied Opinion Service
By Fax.e By Marl By 0vel mght Delivery

pranted sutnmary disposition. Plaintilappeals.

The policy’s aninsured moltorist provision
provided that any coverage aviilable under it
would be reduced by payment made under the
policy's liability insurance provision. The
uninsurcd motorist coverage had a policy limit
ol $20,000. Therelore, “the scet-olf provision
clearly precludes the payment of additional
noncconomic or excess cconomic benefits o
plaintil.”* Summary disposilion was proper.

Alfirmed.

Coluccelli v. Ao Cluly Ins. Ass’n. (Law-
yers Weckly No. MA-5255 - 2 pages).

Sununary by KMP.

dk

Probate -
Parental Rights Improperly
Terminated

Where 1) grounds for termination had not
been established by clear and convincing cvi-
dencee and 2) the court lerminaled respondents’
parcntal rights bascd solely on their refusal to
submit to psychological cvaluations, we re-
verse the court’s termination of their parental
rights.

“There was some evidence of negleet, and
some reason o be concerned aboul respon-
dents’ ability o supervise their son properly.
However, we are left with the definite and lirm
convictionthatthere was not clear and convine-
ing cvidence establishing grounds for termina-
tlion. We belicve the probate court's decision
was ... based only on respondents’ refusal o
submit to psychological evalualions.... [Tihe
lack ol psychological cvalualions were not
shown (o be necessary o rclummg the boy to
respondents’ care.

“We donot condone respondents® refusal 1o
undergo cvaluation. However, termination of
parcintal rights is not some club lo hold over
parcats’ heads to obtain obedicnee to court
orders. ...
nceded for the boy’s health and salety, that
nced must be clearly demonstrated before re-
spondents’ refusals can be interpreted as dem-
onstrating an unwillingness to provide for the
carc and custody of their son.”

Reversed and remanded.

Inthe Matter of Dobbins. (Lawycrs Weekly
No. MA-5400 - 4 pages).

Summary by LCC.

ok k

I a psychological evaluation is tmly

Probate -
Parental Rights Terminated

Wihiere there was clear ind convincing cv
dence that respondent-mother 11 abandimed
her children, 2) still had a drug problem and M
would be in nocondition 1o provide proper cine
and custody for the chitdren within a reason.
able time, the court properly terminated her
parental rights.

Alfirmed.

In the Mater of Rubart, et al. (Lawyers
Weekly No. MA-5398 - 3 papes).

Sununary by LCC.
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Probate -
Parental Rights Terminated

Where the count terminated respondent-
father’s parental.rights in this stepparent adop-
tion procceding, we alfirm.

Respondent conceded that he did not pay
child support for over three years. The courl
also found respondent failed to regularly and
substantially visit, conlacl, or communicatc
with the children for two years belore the
petition was filed. *“The evidence was sulficient
to joslily lermination Uflc<pomluu's parcntal
rights under the /\dopuon Code.”

Allirmed.

Inthe Matterof Allen, eral. (Lawyers Weekly
No. MA-5416 - 2 pages).
Summary by LCC.

okt
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FLORIDA REFERRALS

Parsons & Bouwkamp, with offices in
Florida and Michigan, available for Flor-
ida referrals or co-counsel in workers’
compensalion litigation, personal injury
and commercial liligation. Gary D. Par-
sons and Stephen C. Bouwkamp admit-
led 1o praclice in Michigan, Florida and
Hawaii. Parsons & Bouwkamp, P.A_,
329 West Miami Avenue, Venice, Flor-
|da 34285. (813) 488-4988. Mcchlgan

P~ a oy semen s

HIGHWAY CASES

Trial Attorney and author of the treatise
Highway Liability Law in Michigan will
acceptrelerralsin highway defecl cases,
associale as counseland/or handle any
part ol case: developing theories and
stralegy; investigation and reconslruc-
lion of accident; selection and prepara-
lion ol experts; and handling motions,
depositions, lrials or appeals. Conlact
Hal O. Carroll, (313) 878-9715.

LEGAL MALPRACTICE

A.V. Rated Atlorney with 30 years
experience, the lasl 10 as a legal mal-
praclice specialist wilh a proven track
record, available for consultalion, rep-
resenlalion or as expert wilness. Slale-
wide praclice. Relerences available.

Robert P. Keil

2503 S. Linden Rd.
Flint, Ml 48532

MARITIME LAW

Foster, Meadows & Ballard, P.C.,
has specialized in marilime law for 50
years represenling shipowners and
charterersin collision, allision, personal
injury and cargo matlers and limitation
pelitions. Pleasure boat injury, death
and insurance claims are handled on a
referral basis. If you have a marilime
law question, call (313) 961-3234.
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