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~ PER CURIAM.

Pleintiff appeals by right from 2 judgment in favor of defendant entered pursuant to a jury verdict.
The jury found that plaintiff had recelved a notice of cancelistion of insurance before an automobile aceident
in which plaintiff was rendered parap!egxc. Plainyiff also appeals and defendant cross-appeals from the cireuit
court’s order denying opposing motions for summary disposition. We affirm.

I

In Ocrober 1988, plaintiff acquired a no-faull autoroobile insurance policy from defendant On
December 6, 1988, defendant mailed & notice to pleintiff advising him that his next preminm was doe on of
before December 26, 1988, Plaintff failed o miake that payment. On January 7, 1989, defendant sent a
notice advising that the policy would be cancelled on January 17, 1988, unless payment was received before
that date. The notice was sent by cartifisd mail, return receipt requested, 1o plaintiff's home address.

it is undisputed that the notice was received at plaintiff's address and that plaintiff's mother sipned for
it. Howsver, plaintiff contends that he never saw the Jetter and does not know what happened o it

On January 22, 1989, plaintiff was igvolved in an automobile accident Tesulting in severe injuries
including paraplegia, His claim for benefits from defendant was denied on the ground that the pohcy had
been cancelled.

Plaindff brought suit and subsequently moved for summary disposition asserting that there were no
triable issues of fact and that he was entitled to judgment because he had nor received actual notics of the
cancellation. Defendant responded with a request that the court eniér summary disposition in its favor
pursuant to MCR 2.116(I)(2) because it had eomplied with the requirements for cancellation set forth in MCL
500.3020; MSA 24.13020.

The circuit court denied both motions on the ground that a factual dispute existed as to whether
plaintiff had received actual notice of the cancelladon, The case was then tried before a jury which eoncluded
that plaintiff had received the regisiered latter containing the notice of cancallation.

I

Ploimiff asserts that the trial ¢ourt erred in denying his motion for summary dispasition. We disagree.
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Summary disposition of all or part of & claim or defense may be pranted when

[elkcept 23 t0 the amount of damages, there is no genuine issue as to any material
fact, and the moving party is entitled to judgment or partial judgment as a matier of law.
fMCR 2.116(C)(10).]

MCL 500.3020; MSA, 24.13020 governs the procedurs for cancallation of @ no~fault insurance policy.
Cltizens Ins Cop of America v Crenshaw, 160 Mich App 34, 37; 408 N'W2d 100 (1987), Under that statute, an
insurer may cancel a policy "ty mailing to the inswred at the insured's address last known 10 the insurer . .. 8
not less than 10 days' written notiee . . ." §3020(1)(b). A policy is cancelled only if the insurad receives actual
notice at least ten days before the effective date of cancellation. Jd.

The statute further provides that "mailing of aotice shall be prima facie proof of notice," §3020(4).
The term "prims facle proof* denotes a rebuttable preswoption in the law. Rapeis v Safeguard Ing Co, 13
Mich App 193, 199, 163 N'W2d 835 (1968).

In Ehilligs v DAIIE, 69 Mich App 512; 245 NW2d 114 (1676), this Court addressed the question of
whether 33020 “requires actual seceipt of motice by the insured or whether the mailing of the notice ks
sufficient to effect cancellation.” [d at 514~315 (emphasis in original). This Court poted that it prier case
Taw, it was decided that the mailing of a potice of cancellation raises a presumption of receipt, but that the
presumption may be rebutted by evidence that the insured had not receivéd the notice. Id, Court also
stated that denial of receipt raises a factual question. 1d. at 516,

Plaintiff relies on Citizens Tns Co of America v Lemaster, 99 Mich App 325; 298 NW24 19 (1980),
The facts of that case are sbmilar w those in the present one. Two potices of cancellation were mailed by
certified mail, return receipt requested, to the imsured's address. Both were received and sipned for by
relatives of the insured wha lived at the same sddress. The insured was involved in an susomobile accident
rwo days after the effective date of the last notice. The insured averred that he did not kaew of the notices
unti] after the accident.

The insured susd when the defendant refused to honor the policy. The trial court’s grant of summary
disposition 10 the plaintlff was affirmed in the majority opinion. Without explicitly saying so, the majority

- apparently concluded that the plaintiff's averments successfully reburied the statutory presumption because it

ruled that the defendant had not rebutted the plaintiffs evidence and, so, there was no genuine issue of
material fact Id

The trial court's ruling in the present case is consistent with the majority opinion in Lemasier. The
fifference between the present case and Lemagter is thet defendant in the present case presanted evidence to
rebut the plaintiff's affidavit and depasition testimony that he did not receive the notice, that he never saw the
certifisd Jetter and that he did ‘not know what happened to it At deposidon, plaintiffs mother testified that
she received and signed for the envelope containing the notice and then, as was her usual habit, put it on the
kitchen table with the other mail she had received thet day. She further testified that her son notmally would

‘ s;ftﬂmughthcsmckaudpwkouthuownmaﬂ but that she did not know if her son had done so thar day.

This crested an issue of fact as to whether the insured had received actual notice of the capcellation,

Therefare, the trial coust comrertly denied plaintiffs motion for summary disposition and sent the
izsue to the jury. The jury found for defendant and plainfif doss nat challcnge any aspects of the trigl or
verdict.

Because of our conclusion, we need not further address defendant's issus raised on cross-appeal.
Affirmed
78/ Janet T. Neff

/¢f Roman 8, Gribhs
{3/ John H. Shepherd
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