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ARNOLD G KIRKSEY ‘ .
R Plarnnff—Appellant

THE MANITOBA PUBLIC INSURANCE CORPORATION
a foreign insurance corporat1on ‘ '

Defendant—Appellee.

Before: Marrlyn Kelly, PJ and Holbrook Jr and Sullrvan JL. v
MARILYN KELLY, P.J. '

A district court jury awarded plamtrff Arnold K1rksey, no- fault work loss benefits for a disabling
1nJury he sufféred when falling from a truck.. On appeal the crrcurt court reversed. We reverse the circuit
court decision and reinstate the j ]ury verdlct S -

‘ The two crmcal issues in this case rnvolve § 3107(b) of the No Fault Insurance Act. We are asked to
determine whether a person is entitled to increased wage-loss benefits under § 3107(b) upon a showing that,
had he not been injured, his income would have increased. If so, we consider whether plaintiff presented
- sufficient evrdence from. whrch a reasonable Juror could conclude that hrs mcome would have increased.

From 1977 o 1986 plarntlff drove a truck for Motorwavs Dlrect defendant's 1nsured In 1985, due to
a-downturn in busmess Motorways was forced to reduce the number of hours thar its employees worked.

: Motorways lard off p]aumff from January 16 1986 unul June 22, 1986 In an attempt to' maintain
. fulltune employment, plaintiff drove for another trucking company, run by Marion White, from May 15,
1986, to June 20, 1986. White was. pleased with. plaintiff's job performance: In fact, when Motorways recalled
_ plaintiff, White let plaintiff Know that. he could. return- to- employment. with- him at any time. White also
testified that-he ‘had ample work for plamtrff and: that plarntrff could have drrven ‘trucks continuously- for
-Marion White. S v :

 Plaintiff left White’When' M'otorwdys recalled him because: he believed that he would return to full
time work at Motorways, and because' he would receive frmge benef' ts there If hlS expectations were not met,
howe\ er, he Lnew he could. return 10, Whuc

g At. Motorways,,plam-tlff‘s hours' were sporadic for' nine weeks. ‘He worked only eight hours during
two weeks and was laid off for two wecks. While at work on August 26, 1986, he fell from a truck, severely
injuring his back Defendant The Mamtoba Pubhc Insurance Company, msured the truck.

Defendant pard plarntrff work loss beneﬁts based solely on the amount that plaintiff earned in 1 his last
thirty days with Motorways. Plaintiff filed this suit, insisting that under the no- f'\ult insurance act, he was
‘entitled to beneﬁts based:on hrs income: when he was workm;: wrth Whrte : :

Followrng trral the }ury returned a verdrct in favor of plaintiff which. was revised to total 313,632.

- Defendant appealed, and the circuit court. reversed. - The court framed the issue on appeal as "whether

plaintiff was temporarily unemployed at the time of the accident” as defined in § 3107a of the no-fault act.
MCL 500.3107a; MSA 24.13107(1). The court reasoned that plaintiff was employed with Motorways at the
time of the accident and voluntarily terminated his employment with White. Therefore. he could not be
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considered "temporarily unemployed" wnhln the mearung of § 3107a It found the determination of beneﬁts to
be inconsistent with § 3107a.

The two work-loss provisions of the no-fault act under discussion in this decision are §§ 3107(b) and
3107a. They provide, in pertinent part:

Sec. 3107. Personal protection insurance benefits are payable for the:'following:

EE N

b) Work loss consi'sting:of loss of ‘incorne frorn- work an injured person would have
performed during the first 3 years after the date of the accident if he had not been injured.. ..
. [MCL 500.3107(b); MSA 24.13107(b).]. . ‘

Sec. 3107a.: Subject to the provisions of section 3107(b), work loss for an injured
person who is temporarily unemployed at the time of the accident or during the period of -
disability shall be based on earned income for the last month ‘employed full time preceding
the accident. [MCL 500.3107a; MSA 24 13107a.]

The- circuit court in this case erred in focusing entirely on whether plaintiff was a temporary employee
under § 3107a. The instructions given to the jury in district court, as well as the parties' arguments to the
jury, tracked the language of § 3107(b), not.§ 3107a. Accordingly § 3107(h) governs this appeal.

At trial, plamtrff‘s attorney argued to the Jury that plamtrff would have returned to work with White
had he not been injured. As a result, the money plaintiff made in his last thirty days with White should be the
basis of the no-fault work—-loss calculations, not his last thuty days with Motorways. Defense counsel urged
the jury to reject plaintiff's theory. :

The trial court instructed the Jury that in order for the plalntrff to recover no—fault benefits, he must
prove lost wages due to his injury. The lost wages must consist of lost "income from work the plaintiff would
have performed during the first three years after the accident had he not been injured." The judge provided
the jury with & special verdict form so-that, in the event 1t returned a verdict for plaintiff, it could adjust the
‘ final award.in accordance with § 3107(b) -

The judge gave no mstructron on the provrsron ot the no-fault act that addresses temporarily
unemployed workers.. MCL. 500. 3107a MSA 24. 13107(1) Counsel for both partres expressed satisfaction
with the 1nstructlons as brven ) : : : _

The question. of whether plalntrff was a temporarv emp oyee under § 3107a was raised in a motion for
directed verdict. However, it was never presented to the jury, and it had no-bearing on. the verdict. Therefore,
it is unnecessary for us to determine whether a person working less than forty hours per week when injured
may be considered a temporary employee under §.3107a. '

We turn now to § 3107(b). Legislative intent controls statutory construction, and in ascertaining such
intent, the  Legislature must be presumed: to have intended the meaning of the language chosen. When it is
clear and unambiguous, no further interpretation is necessary. Gobler v Auto Owners Ins Co, 428 Mich 51,
62; 404 NW2d 199 (1987) If there:is any ambiguity in the no-faull insurance act, it must be liberally
construed in favor of the persons 1ntended to beneﬁt from it. Id., 61. : '

The clear language of § 3107(b) indicates, that an 1nJured person is enm]ed to the loss of income from
the work he would have. performed had he not been injured. Nothing in the provision states that the income
~ must be calculated based on the person's. earnings at the time the injury occurred. If the injured person is able
1o show convincingly that he would have changed jobs and earned a higher income, then he should be entitled.
0 increased wage—loss. benefits. See MacDonald v State Farm Ins Co, 419 Mich 146, 151; 350 NW2d 223
(1984); Lewis v DAIIE, 90 Mich App 251, 255-256; 282 NW2d.794 (1979); Gobler, 63.




" In addmon we have revrewed the: record wrth respect to the evrdence of plamttff‘s future earmngs
We find that the jury could have reasonably concluded that, if plaintiff had not been-injured, he would have
returned to work with White and earned a higher income. Had plaintiff's only evidence of an increased future
income been a bare assertion that he would have returned to White, perhaps we would agree. that the jury's.
verdict was unwarranted. Clute v General Accrdent Assurance Co of Canada, 179 Mlch App 527, 537, 446
NW2d 839-(1989)..

, , However plamuft’s clalm was corroborated by Whlte who stated that plamtrff could have. retumed to
* work with him and would have been employed: steadily: for at. least: three years. Accordingly, the jury-verdict.
- was supported and must be’ upheld: - See-Cole v- DAIIE, 137 Mtch App 603, 609 610 357 NW2d 898. (]984),
Szabo v DAIIE,. 136 Mich-App 9; 355 Nw2d 619 (1983) ‘ : , ,

Deféndant suggests that plamtrff was; not entrtled to work——loss beneﬁts because plamtlff was an
independent contractor for White, not an employee: However, work loss includes not only lost wages, but also
lost profit which is attributable to personal effort and. self—-employment MOEhlS v szens Ins Co of America,
187 Mich. App 245; 466 NW2d. 290 (1990) ' : :

The circuit court decision is reversed and the | Jury verdrct remstated

/s/ Marilyn Kelly
' /s/ Donald E. Holbrook, Jr.
‘/s/ Joseph B. Sullivan




