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SHANK v KURKA

Docket No. 102570. Submitted June 21, 1988, at Lansing. Decided
Oclober 28, 1988.
Jeflrey Kurka transferred the title of a 1968 Buick from himself
to Mark George. Although Kurka did not remove his license
. plates from the car and the certificate of title was never
forwarded to the Secretary of State, Kurka signed the certifi-
cate of title and had it notarized prior to giving it to George.
Approximately one month later, while Kurka's own car, a 1974
Plymouth, was inoperable due Lo a faully transmission, Kurka
borrowed the 1968 Buick from George. While driving the Buick,
Kurka struck another automobile driven by Kay Shank. Shank
was killed in the accident and plaintiff, Katherine Shank,
personal representalive of the estate of Kay Shank, deceased,
filed a wrongiul death action against Kurka and was awarded
$500,000 in damages. The judgment was satisfied in part by
Kurka's and George's insurance companies. Plaintiff then ingti-
tuted garnishment proceedings in the Clinton Circuit Court
against Transamerica Insurance Company, which insured Kur-
ka's lather, and Auto-Owners Insurance Company, which in-
sured Kurka's grandmother and uncle. Kurka resided in the
same household with his grandmother, father and uncle at the
time of the accident. The circuit court, Timothy M. Green, J.,
granted summary disposition Lo Transamerica and Auto-Own-
ers because the provisions of the policies issued to Kurka's
grandmother, father and uncle excluded Kurka from residual
liability coverage. Plaintill appealed.
The Court of Appeals held:
1. The trial courl properly granted summary disposition to
the garnishee defendants.
2. Kurka did not own the 1968 Buick at the time the accident
occurred. Kurka was not covered by the provisions of the
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is dispute arises out of a March 29, 1980, car
acg}élesnt i: which Kay Shank was killed when l}er
car was struck from behind by a 1968,Bulck
driven by defendant Jelfrey I_{urka. Kurka's own
car, a 1974 Plymouth, was inoperable due to a
faulty transmission, and he borrowed.the 1968
Buick from his friend Mark George prior to the
accident. Kurka had transferr.ed the title of the
1968 Buick to George approximately one month
fore the accident. ]
bePlainti(l", as personal representative of the estate
of the deceased, filed a wrongful death‘ action
against Kurka and was awarded $5OQ,OOO in dam;
ages. The resulting judgment was satisfied in par
by Kurka’s and George’s insurance companies.
Unable to collect the $380,00(_) b?lance of .the
judgment from Kurka, plaintiff 1nst1t}1ted garnish-
ment proceedings against Transam?rlca Insurancg
Company, which insured -Kurkavs f:e\tlle}r, and
Auto-Owners Insurance Company, which insure:
Kurka’s grandmother and uncle. Although there. is
a serious question concerning whe.re Kurka 1n-
tended to make his permanent residence, at the
time of the accident he resided in the same house-
hold with his grandmother, father and uncle. .
The sole issue on appeal is whether the trial
court erred in granting. summary d1§1?051t10n }1;0
garnishee defendants because th.e provisions of t e
policies garnishee defendants issued to Kurk?{ S
grandmother, father and uncle excluded Kurka

from residual liability coverage. We find that no

error occurred. _
Plaintifl argues that, althoggh Kurkz} was not a
named insured under the policies garnishee defen-
dants issued to Kurka's relatives, those pol'xcuzs
extended coverage to Kurka _upder the substltg e
vehicle provisions of those pOll(’:leS as v.vell as under
the “use of other automobiles’ provision of Trans-
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america’s policy and the “drive other cars” provi-
sion of the Auto-Owners policy. In this regard,
plaintiff claims that the policies are ambiguous
and require technical construction, are contrary to
Kurka’s reasonable expectations, and that Kurka
resided in the same household as his relatives and
was driving a car he did not own on the day of the
accident. Garnishee defendants, on the other hand,
argue that the policy language clearly excludes
Kurka from coverage, that Kurka did not reside in
the same household with his relatives, and that
Kurka remained part owner of the 1968 Buick
involved in the accident because he did not prop-
erly transfer title to George.

We first note that Kurka did not own the 1968
Buick at the time the accident occurred. Although
Kurka never removed his license plates from the
1968 Buick and the certificate of title was never
forwarded to the Secretary of State, Kurka signed
the certificate of title and had it notarized prior to
giving it to George. Notwithstanding any delay in
forwarding the certificate of title to the Secretary
of State, title to a motor vehicle passes upon
delivery of a properly executed assignment of cer-
tificate of title. Fleckenstein v Citizens’ Mutual
Automobile Ins Co, 326 Mich 591, 596; 40 NW2d

733 (1950); Albanys v Mid-Century Ins Co, 91 Mich

App 41, 44; 282 NW2d 11 (1979), rev’d on other
grounds 407 Mich 925 (1979). That George’s name
did not appear on the certificate of title at the
time of the accident is not dispositive. Karibian v
Paletta, 122 Mich App 353, 357-358; 332 NW2d

484 (1983). However, there is no dispute that at

the time of the accident Kurka owned a 1974
Plymouth. Therefore, Kurka was not covered by
the provisions of garnishee defendants’ policies,
and the issue of his residency is irrelevant.

The substitute vehicle provisions of garnishee
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defendants’ policies clearly indicate that they ap-
ply only to the named insured or insured spouse,
and that only vehicles used as substitutes for the
vehicles named in the policies are covered. Kurka
was neither named as an insured on any of the
policies nor was his 1974 Plymouth listed as an
insured vehicle. The 1968 Buick, owned by George,
which Kurka was driving at the time of the acci-
dent was clearly not being used as a substitute for
any of the vehicles insured under any of garnishee
defendants’ policies, but, rather, was being used as
a substitute for Kurka’s 1974 Plymouth.

Nor does Kurka fall under the provisions of
garnishee defendants’ policies involving the use or
driving of other automobiles. In this regard, cover-
age is extended to family members who reside
with the insured, or the insured’s spouse, but
coverage is clearly excluded where such a family
member owns an automobile himself. It is undis-
puted that Kurka owned a 1974 Plymouth which
Kurka intended to repair as soon as he gathered
enough money for a new transmission.

Owned vehicle exclusion clauses are valid as
long as they are clear and unambiguous, are not
against public policy, and employ easily under-
stood terms and plain language. Powers v Detroit
Automobile Inter-Ins Exchange, 427 Mich 602, 615-
616; 398 NW2d 411 (1986); Raska v Farm Bureau
Mutual Ins Co of Michigan, 412 Mich 355, 362; 314
NW2d 440 (1982); Automobile Club Ins Ass’n v
Page, 162 Mich App 664, 668; 413 NW2d 472
(1987); Ziegler v Goodrich, 163 Mich App 656, 659;
415 NW2d 4 (1987). We find that the exclusions in
question were clear and unambiguous and plainly
stated that coverage was not extended under the
circumstances presented. '

Accordingly, the trial court properly granted:
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