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At this hearing the lower court shou!d fully
consider the alleged instances of delay pointed to
by defendant, as well as the testimony that, when

defendant was serving his sentence in the Macomb .

County Jail in 1984, his Detroit pax:ole officer
declined to place a parole detainer on him and the
Wayne County prosecutor apparently made no
effort to bring him to trial. The prosecutor admit-
ted in the proceedings below that there was a
delay in getting the information into' the LEIN
systen because defendant’s file, including photo-
graphs of the crime scene, had been 19513. Because
the delay in bringing defendant to trial exceeded
eighteen months, the prosecution shall have the
burden of establishing that defendant was not
prejudiced by the delay. People v Collins, supra, p
695; People v Bennett, 8¢ Mich App 408, z}ll; 269
NW2d 618 (1978); People v Davis, 123 Mich App
553, 561; 332 NW2d 606 (1983).

To summarize, the decision of the trigl court
dismissing the manslaughter charge agamsF the
defendant for violation of the 180-day rule is re-
versed. The case is remanded so that the lower
court may conduct an evidentiary hearing 'to deter-
mine whether defendant’s constitutional rlght_ to' a
speedy trial has been violated. We retain jurisdic-
tion. :

Reversed and remanded.
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WESTEN v KARWAT

Docket No. 88034. Submitted November 7, 1986, at Grand Rapids.
Decided January 20, 1987. Leave to appeal applied for.

Marjory L. Westen, as personal representative of the estate of
Tina L. Westen, brought a wrongful death action in the Kent
Circuit Court against Keith A. Karwat and James Piotrowski.
Tina L. Westen had died from injuries sustained when a moped
ridden by Karwat struck her. At the time of the accident,
Karwat was a foster child in the custody of James and Eliza-
beth Piotrowski. The trial court, George V. Boucher, J., entered
a consent judgment in favor of plaintiff, who, in an effort to
collect on the judgment, filed a garnishment action against the
Piotrowskis’ homeowner's insurer, Home Owners Insurance
Company. The trial court granted Home Owners' motion for
summary disposition, ruling that, under the terms of the policy,
a moped is a motor vehicle and that the policy exclusion for
any injuries arising out of the ownership, maintenance, opera-

- tion, use, loading or unloading of any motor vehicle applied to
Plaintiff's claim. Plaintiff appealed.

The Court of Appeals held:

The term “motor vehicle,” as defined by and used in the
provisions of the policy, is ambiguous and must be construed
against the insurer, Home Owners Insurance Company, under
well settled principles of judicial construction of insurance
contracts. '

Reversed.

1. INSURANCE — JuniciAL CONSTRUCTION — CONTRACTS.

An ambiguous provision in an insurance contract must be con-
strued against the insurer and in favor of the insured.

REFERENCES
Am Jur 2d, Automobile Insurance §3.
Am Jur 2d, Insurance §§ 283 et seq.
Automobile liability insurance: what are accidents or injuries “aris-
ing out of ownership, maintenance, or use” of insured vehicle. 15
ALR4th 10,

Motor scooter as within policy provisions relating to automobile or
motorcycles. 43 ALR3d 1400.
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2. INsURANCE — JubpiciAL CONSTRUCTION — CONTRACTS — EXCLUSION-
ARY CLAUSES.

Exclusionary clauses in insurance contracta are strictly construed
against the insurer.

Vanden Bosch & Avery (by Thomas G. Vanden
Bosch), for Marjory L. Westen.

Linsey, Strain & Worsfold, P.C. (by Donald R.
Worsfold), for Home Owners Insurance Company.

Before: CyNAR, PJ and M. dJ. KeLLy and J. A.
Hatnaway,* JdJ.

Per CuriaMm. Plaintiff appeals from a grant of
summary disposition in favor of Home Owners
Insurance Company.

On May 11, 1983, Tina L. Westen was struck by
a moped drlven by Keith A. Karwat while she was
walking across a road. She sustained severe closed
head injuries from which she died. At the time of
the accident, Karwat was a sixteen-year-old foster
child in the custody of James and Elizabeth Pio-
trowski. Marjory L. Westen, as personal represen-
tative of the estate of Tina L. Westen, brought a
wrongful death action against Karwat and the
Piotrowskis, but the Piotrowskis were subse-
quently dismissed.

In February, 1985, the parties entered into a
stipulation agreeing to a consent judgment against
Karwat, provided that enforcement of the judg-
ment would be within the Piotrowskis’ homeown-
er’s insurance policy limits. A judgment of $335,-
000 was entered on April 12, 1985 against Keith
A. Karwat. 7 ,

On May 24, 1985, plaintiff filed a garnishment
action against Home Owners Insurance Company,
the Piotrowskis’ homeowner’s insurer. Both parties

* Circuit judge, sitting on the Court of Appeals by assignment..
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moved for summary disposition. The trial judge

~granted Home Owners’ motion, holding that a

moped is a motor vehicle under the terms of the
exclusion in the insurance policy, thus there was
no insurance coverage for plaintiff’s claim. Plain-
tiff appeals.

The Piotrowskis’ homeowner’s insurance policy
provides an exclusion for any injuries arising out
of the ownership, maintenance, operation, use,
loading or unloading of any motor vehicle.

Section II: Coverage E — Personal Liability —
Exclusions

This policy does not apply:

1. Under Coverage E — Personal Liability and
Coverage F — Medical Payments.to Others:

a. to bodily injury or property damage arising
out of the ownership, maintenance, operation, use,
loading or unloading of:

(1) any aircraft; or :

(2) any motor vehicle owned or operated by, or
rented or loaned to any Insured; but this subdivi-
sion (2) does not apply to bodily injury or property
damage occurrmg on the residence premises if the
motor vehicle is not subject to motor vehicle regis-
tration because it is used exclusively on the resi-

dence premises or kept in dead storage on the
residence premises; or

(3) any recreational motor vehicle owned by any
Insured, if the bodily injury or property damage
occurs away from the residence premises; but this
subdivision (3) does not apply to golf carts while
used for golfing purposes.

The policy defines “motor vehicle” as

a land motor vehicle, trailer or semi-trailer de-
signed for travel on publlc roads (including any
machinery or apparatus attached thereto) but does
not include, except while being towed by or carried
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on a motor vehicle, any of the following: utility,
boat, camp or home trailer, recreational motor
vehicle, crawler or farm type tractor, farm imple-
ment or, if not subject to a motor vehicle registra-
tion, any equipment which is designed for use
principally off public roads.

The law on insurance contract construction is
well settled. An ambiguous contract provision
must be construed against the insurer and in favor
of the insured; further, exclusionary clauses are to
be strictly construed against the insurer. Engel v
Credit Life Ins Co, 145 Mich App 55, 61; 377
NW2d 342 (1985).

Applying these principles to the case at bar, we
find that the term “motor vehicle” is ambiguous
and should be construed against the insurer. Home
Owners defines the term “motor vehicle” by add-
ing the word “land” and then listing two other
vehicles which qualify as motor vehicles and nine
vehicles which do not, without any guidance as to
whether mopeds qualify. A description of the phys-
ical characteristics of a motor vehicle would have
been more helpful. Without such a physical de-
scription against which to measure a moped and
no specific mention of moped in the lists of vehi-
cles included or excluded from the definition of
“motor vehicle” the term is ambiguous and we will
construe it against the insurer, allowing insurance
coverage for plaintiff’s claim.

We note that Home Owners does not contend
that a moped is a recreational motor vehicle, and
therefore excluded under that provision. For that
reason we do not address the question.

Reversed.
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PEOPLE v LASKY

Docket No. 88518. Submitted November 6, 1986, at Detroit. Decided
January 20, 1987.

Joseph L. Lasky was convicted of assault with intent to commit
second-degree criminal sexual conduct following a bench trial
in St. Clair Circuit Court and was sentenced to three to five
years in prison, Peter E. Deegan, J. Defendant appealed.

The Court of Appeals held:

1. Defendant’s conviction of assault with intent to commit
second-degree criminal sexual conduct must be reversed be-
cause the evidence was insuflicient to support a finding that
defendant specifically intended to injure the victim.

2. The trial court's findings adequately support a conviction
of fourth-degree criminal sexual conduct. The case is remanded
to the trial court for entry of a judgment of guilty of fourth-
degree criminal sexual conduct and for resentencing.

3. Defendant’s argument that there was insufficient evidence
to support the trial court's finding that he was not intoxicated
and that he possessed the specific intent necessary for convic-
tion of mssault with intent to commit second-degree criminal
sexual conduct need not be addressed since fourth-degree crimi-
nal sexual conduct is not a specific intent crime. Defendant is
therefore not entitled to use of a voluntary intoxication de-
fense.

Reversed and remanded.

1. RaPE — SECOND-DEGREE CRIMINAL SEXUAL CONDUCT — ASSAULT
Wit INTENT TO CommiT SECOND-DEGREE CRIMINAL SEXUAL
Conbpucr.

The existence of one or more of the aggravating circumstances
listed in the second-degree criminal sexual conduct statute
must be established in addition to sexual contact in order to
convict a defendant of second-degree criminal sexual conduct; a
conviction of assault with intent to commit criminal sexual
conduct in the second degree may occur without the existence

REFERENCES
Am Jur 2d, Rape §§ 4 et seq.; 20-26,
See the annotations in the Index to Annotations under Rape.



