STATE OF MICHIGAN
COURT OF APPEALS

" MICHIGAN MUTUAL INSURANCE COMPANY,

Plaintiff- Appellee, May 7, 1990
v .
. FARM BUREAU INSURANCE CORPORATION, No. 116016
Defendant-Appellee,

..and
CITIZENS INSURANCE COMPANY OF AMERICA,

Defendant-Appellant.

Bcfm‘c: Neff, P.J., and Wahls and T.G. Kavanagh?*, JJ.
Wahls, J.

This is o dechuatory judgment action under the assigned claims provisions of the no-fault insurance
act, MCL 5003101 ¢t seq; MSA 2413101 ¢t seq. On February 24, 1989, a Wayne Circuit Court judgment
‘was entered finding defendant Citizens Insurance Company of America solely responsible for the payment of
no—fault insurance benclits to ‘Thomas Chadwick, 1. Conseyuently, Citizens was ordered to reimburse
plaintiff Michigan Mutual Insurance Company for the payment of benefits and costs incurred by plaintiff as

+ the assigned claims insurer after Citizens and co—defendant Farm Burcau Insurance Group denied

" responsibility for Chadwick's benefits. We affirm,

The essential facts relevant to the issucs decided in the- trial court and raised on appeal are not
disputed by the partics to this action.

On March 23, 1987, at approximately 4:00 pm, twelve-year-old Thomas Chadwick, 111, was struck by
- a motor vehicle insured by Citizens as Chadwick attempted to cross Dunbar Road in Monroe, Michigan.
Chadwick sustained scrious personal injuries in the accident.

. Prior to the accident, Chadwick had been riding on a school bus insured by Farm Burcau. The
school bus was travelling on Dunbar before the bus' operator activated the bus' warning flashers and brought
- the bus to a complete stop on the opposite side of Dunbar from Chadwick's house. Chadwick then exited the
bus and startcd across Dunbar in front of the bus under the protection of the bus' warning flashers.” Chadwick
was struck by Citizens' insured after Chadwick entered the oncoming traffic lane. The bus was still present
with its warning flashers activated when Chadwick was struck by Citizens' insured,

There was no personal protection insurance policy in the Chadwick houschold. Farm Burcau and
Citizens denied responsibility for Chadwick's no—fault benefits when Chadwick filed a claim with them. As a
result, Chadwick's benelits have been paid by Michigan Mutual under the assigned claims plan. MCL
500.3172; MSA 24.13172,

Michigan Mutual filed this action for declaratory judgment against defendants. Defendants filed cross
motions for summary disposition against each other under MCR 2.116(C)(10), which the trial court decided
against Citizens.

*Former Supreme Court Justice, sitting on the Court of Appeals by assignment.
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On appeal, as in the trial court, Citizens argucs that Chadwick was a "passenger” of the school bus.
“Therefore, since there was no insurance in the Chadwick houschold, Farm Burcau, as insurer of the school
bus, is solcly responsible for Chadwick's no fault benefits.  MCL 500.3114(2)(a); MSA 24.13114.
Alternatively, Citizens argucs that the school bus was “involved in the accident” along with Citizens' insured.
Thercefore, Farm Burcan and Citizens are jointly responsible for Chadwick's benefits. MCL 500.3115(1)(a);

 MSA 2413115,

We hold that Chadwick was not a "passengey™ of the school bus under §3114(2) because he was not

-an "occupiant” of the school bus; and that the school bus was not "involved in the accident” under §3115(1)(a)

because there was no activity of the bus as a motor vehicle which actively contributed to Chadwick's injurics.

Citizens' insured was the only motor vehicle involved in the accident. Therefore, Citizens is solely responsible
for Chadwick's no-fault benelits, MCL S003115 (1)(a); MSA 14.13115.

Citizens also arguces that the trial court improperly awarded costs, including attorney fees and interest,
to Michigan Mutual under MCIL 500.3172(3)(f); MSA 14.13172, because this case involves a legitimate
question of statutory construction. We hold that costs, including attorney fees and interest, must be awarded
to the assigned claims insurer under §3172(3)(1), regardless of whether there was a legitimate question of
* statutory construction involved in the dispute between insarers.

I

Normally, a person who sustains an accidental bodily injury in a motor vehicle accident must first look
to no - faut inswance policies inhis houschold for no fault benefits, MCL 500.3114(1) and 500.3115(1);
MSA 20137 14 and 2413115, No-fault policics in the houschold are first in order of priority of responsibility
for no-fault bencefits, whether the injured person was, or was not, an occupant of a motor vehicle at the time
of the accident. 1d. When there is no policy in the injured person's houschold, other insurers having a
specificd relationship to the accident are obligated to provide no~fault benefits according 1o an established
order of priority.  MCL 500.3114(4) and 500.3115(1); MSA 24.13114 and 24.13115. This sccond order,
however, does depend on whether the injured person was, or was not, an occupant of a motor vechicle at the
time of the accident. 1.

A

The first issuc to be resolved concerns an exception to the general order of priority among insurcrs.
Scction 3114(2) provides in part:

A person suffering accidental bodily injury while an operator or a passenger of a
motor vehicle operated in the business of transporting passengers shall reccive the personal
protection insurance benefits to which the person is entitled from the insurer of the motor
vehiele. This subscction shall not apply to a passenper in the following, unless that passenger
is not entitled to personal protection insurance benefits under any other policy:

(@) A school bus, as defined by the department of education, providing
transportation now prohibited by law.

LR S

When applicable, this subscction supersedes the general order of priority cstablished by §3114(1) and (4).
Citizens argues that the word "passenger” is not limited to occupants of motor vehicles, and includes persons
in Chadwick's position at the time of the accident.

As always, the cardinal rule of statutory inferpretation requires this court to ascertain and give cffect
to the Legislature's intent. Royal_Globe Ing v Frankenmuth Ins, 419 Mich 565, 573; 357 NW2d 652 (1984).
Words and phrases used in a statute should be assigned their "primary and generally understood meaning,” id.;
but words and phrasces which have a technical or special meaning in the law should be construed according to
that technical or special meaning, Krajewski v Royal Qak, 126 Mich App 695, 697; 337 NW2d 635 (1983).
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MCL 8.3a; MSA 2.212(1). "|T]he cntire act must bic read, and the interpretation to be given to a particular
word in one scetion arrived at after due consideration of every other section so as to produce, if possible, a
harmonicus and consistent cnactment as a whole," Grand Rapids v Crocker, 219 Mich 178, 182-183; 189 NW
-221 (1922); Wright v League General Ins, 167 Mich App 238, 245; 421 NW2d 647 (1988). Accordingly,
‘whenever possible, this Court's interpretation of a particular word, phrase, or section of a statute should not
conflict with, or deny cffeet to, other portions of the statute. Grand _Rapids, supra, p 182; Gooden v
Transamercia Ins, 166 Mich App 793, 804; 420 NW2E 877, Iv den 431 Mich 862 (1988).

Citizens' argunient that Chadwick was a passenger of the school bus at the time of the accident is
bascd on the generally heiphtened duty of commaon carricers, and school authoritics operating school busses, 10
passengers, Sce, Boyle v Waters, 199 Mich 478, 481--483; 166 NW 114 (1917); Dinh v Forest 1ills Schools,
129 Mich App 293, 297--300; 341 NW2d S10 (1983), Iv den 419 Mich 852 (1984); see, also, MCL 257.682;
MSA 92382, Citizens relies extensively on Boyle, supra, in which the Supreme Court held that under the
circumstances the carrier owed a duty to plaintilf even though she had already safely alighted from the train.
Comparae Bayle, supra, p 482 (plaintff was using "way” which carrier assisted in constructing and had directed
her G use), with Poc v Datroit, 179 Mich App 564, 570--571; 416 NW2d 523 (1989) (no duty where plaintiff
had "safcly alighted . .. and was free to choose how to proceed to next destination”). Citizens arguces that the
Legistatnee was aware of the pencradly heightened -duty to passengers of school busses, and intended to
incorporite i into the word "passenper™ in §311(2) when it wrote "passenper of @ motor vehicle" rather than
"passenger ina motor vehicle!”

There are a number of problems with Citizens' argument. First, as the trial court noted, there isno
cvidence thiit the apparent recopnition in case and statutory law of a heightened duty to passengers was
intended to be definitionat of the word "passenger”. Rather, "passenger” appears to be used more as a term of
convenicnee than as o "erm of art". Sccond, Citizens does not explain why in the sccond sentence of
§3114(2) the Legislature wrote "passenger in” rother than "passenger ol as it had in the first sentence relied
on by Citizens; or why the Legislatire wrote "occupant of" rather than "occupant in" in §§3114 and 3115.
supta p 576, Chudwick s therefore entitled 1o benefits from Citizens under §3115(1)(a); and §3114(2)
therclore docs not apply. MCL 5003114 (2) (0); MSA T4L13114. Lastly, and most importantly, Citizens'
expansive inierprctation of the word "pussenger” conflicts with the Legislaturce's apparent intent when it
enacted §3114(2) with its exceptions, and §3114(3).

As previousiy indicated, the Legislature generally "intended that an injured person's personal insurer
stand primarily lable for .. . beoefits whether or not its policy covers the motor vehicle involved and even if
515; 315 MW2d 413 (1981). The "injured person's personal insurer” is, of course, no-fault insurance in his
Bouschold which was purchased by an "owncr or registrant of a motor vehicle” MCL 500.3101(1)and
500.3114(1); MSA 24.13101 and 24.13114. While & business can be an owner or registrant of a motor vehicle,
and -thus required to purchase no--fault insurance, a business obviously cannot be a "houschold”, or have a
- "spousc” or "relative”, in the primary and gencrally understood meaning of those words. Accordingly, insurcrs
of business vehicles usually would not be first in order of priority under the general priority scheme. The
Legistatnre recognized this and created what amounts 1o a business household in §3114(2) and (3), so that
responsibiiity foi providing benetits would be spread cynitably among all insurers of motor vehicles.

The business houschold in §3114(3) consists penerally of occupants of the motor vehicle who are
related to the cmployee of the business. "The houschold in §3111(2) consists of the operator of the motor
vehicle, and passengers under certain circumstances. It is apparent that the Legislature used the terms
"opcrator” and "passenger” in §3114(2) so that, as in §3114(3), it could define a "houschold" of reasonable size
in convenient terms. See MCL 500.3114(2)(a)~(f); MSA 1413114, The burden on the insurer, and therefore
the owner or registrant, would be extraordinary i the Lepistature had not distinguished between an "operator”
and a "passenger” of the motor vehicle in circumstances cavered by the exceptions to §3114(2). In other
words, just as the Legislature enacted §3114(2) and (3) to spread liability equitably among all insurers, it
cnacted exceptions to §3114(2), requiring use of the word "passenger”, to prevent the shift of primary
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liability from bheing incquitable in certain obvious circumstances.  An cxpansive interpretation of the word
"passenger” would conflict with the general intent to cquitably spread liability.

Consistent with the Legislaturc's intent in cnacting §3114(2), the word "passenger” must be assigned
its primary and generally understood meaning, rather than an expansive meaning. Thus, the word "passenger”
in §3114(2) means an occupant of a motor vehicle who is not the operator of the motor vehicle.

Since Chadwick was not an occupant of the school bus at the time of the accident, but had already
exited from the bus, he was not a passenger of the bus under §3114(2).

I

The order of priority of responsibility for Chadwick's benefits is determined under §3115(1) which
provides in relevant part:

[A} purson suffering accidental badily injury while not an occupant of a motor
vehicle shall claim personal protection insurance benefits from insurers in the following order
of priority:

(a} Insurers of owners or registrants of motor vehicles involved in the accident.

¥ £ x

Citizens argues on a basis similar 1o that previously stated that the school bus was "involved in the accident.”
Therefore, Farm Burcau mnst share responsibility for Chadwick's no-fault benefits with Citizens.

This Court has held that in order for a motor vehicle to be included within the category of "motor
vehicles involved in the accident" under §3115(1)(a), there must be some activity of the motor vehicle which
actively, as opposcd to passively, contributes to the happening of the motor vehicle accident, Brasher v Auto
~ Club Tus, 152 Mich App 544, 546; 393 NW2d §81 (1986); Bachman v Progressive Ins Co, 135 Mich App 641,
643-644; 354 NW2d 292 (1984); Stonewell Ins v Farmers Ins, 128 Mich App 307, 309-310; 340 Nw2d 71
(1983). As in Stonewall, Bachman, and Brasher, there was nothing that the motor vehicle in this case actually

did that even arguabily caosed Citizens' insured to strike Chadwick. :

Citizens argues that the school bus was involved in the accident, because the bus was physically
present creating tiie zone of protection within which Chadwick was walking when he was struck. Although
Citizens' argument on initial consideration secems compelling, it is, in reality, simple "but for" causal analysis:
but for the fact that the school bus was physically prfscm fulfilling its alleged duty, Chadwick would not have
been in a position for Citizens' insured to strike him.

As previously indicated, "the phrase involved in the accident should be consistently construed

throughout the no-fault act." Wright, supra, p 245; Grand Rapids, supra, pp 182-183. Conscquently, our

Supreme Court's disapproval in Heard v State Farm Ins, 414 Mich 139, 146-148; 324 NW2d 1 (1982), of "but
for” cousal analysis when determining whether an uninsured motor vehicle is involved in the accident under
MCL 500.3113; MSA 2013113, applics in this case. Sce Wright, supra, p 245; but ¢f. Bachman, supra, p 643.
“But for" causation alone, even when “limited by interposing a requirement of physical proximity," is
insufficient to imposc liability for benefits. Heard, supra, p 148, Morcover, the motor vehicle's contribution
to the accident must distinguish it as a motor vehicle; the motor vehicle must be involved as_a_motor vehicle.
- Heard, supra, pp 148-149; Wright, supra, pp 242-244; scc Miller v Auto~-Owners Ins, 411 Mich 619, 639-
- 641; 309 NW2d 544 (1981). Thus, the scope of the motor vehicle insurer's responsibility in this case should,
a0t be determined solely by the school authority's unique common law and statutory dutics to its students.

In order for the motor vehicle in this case to be included within the category of "motor vehicles
involved in the accident” under §3115(1)(a), there must have been some activity of the school bus as a motor
vehicle which actively contributed to the happening of the motor vehicle accident. As previously stated, there
was nothing that the school bus in this case actually did that even arguably caused Citizens' insured 10 strike
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Chadwick. Its contribution to the accident was simply a "but for" contribution. Therefore, Citizens' insured
was the only motor vehicle involved in the accident, and Citizens is solely responsible for Chadwick's no—fault

bencfits.

It

The final issuc is casily resolved. MCL 500.3172(3)(f); MSA 24.13172, provides:

After hearing the action, the circuit court shall dctermine the insurer of insurers, if
any, obligated to provide the applicable personal protection insurance bencfits and the
cquitable distribution, if any, among the insurers obligated therefor, and shall_order
reimbursement 1o the assigned claims facility from the insurer or insurers 1o the extent of the
responsibility as deteimined by the court. The reimbursement ordered under this subdivision
shall include benefits and costs paid or incurred by the assipned claims facility and all benefits
and costs paid or incurred by insurers determined not to be obligated to provide applicable
personal protection insurance henefits, including reasonable attorney fees and interest at the

rate prescribed in scction 3175 as of December 31 of the year preceding the determination of
the circuit court. [Emphasis added.]

' Usnlike MCL 500.3148(1); MSA 24.13148, scction 3172(3)(f) does not require the trial court to find that the
insurer "unrcasonably refused” the claim before attorney fees may be charged against the insurer. Thercfore,
Ahe triad conrt praperly ordered Citizens to reimburse Michigan Mutual as provided in the statute.

I

‘ In summary, we hold that Chadwick was not a "passenger” of the school bus under §3114(2), because
he was not an occupant of the school bus at the time of the accident. The school bus was not "involved in
the accident” uader §3115(1)(0), because there was no activity of the school bus as a motor vehicle that
actively contributed to Chadwick's injurics. The school bus did not cause Citizens' insured to strike Chadwick.
Even though the school bus may still have had a common law or statutory duty to Chadwick at the time
. Citizens' insured struck Chadwick, the school bus was not involved in the accident other than as a “but for®

“cause of the accident. Thercefore, the trial court properly found that Citizens was solely responsible for
Chadviick's no-taull benefits, and properly ordered Citizens to reimburse Michigan Mutual for the payment
- of bencefits and costs incurred hy Michigan Mutual as the assigned claims insurer,

Affirmed.

/s/ Myron H. Wahls
/s/ Janct T. Neff
/s/ Thomas G. Kavanagh

I The fact that this conclusion does not necessarily follow from the "but for” premise, is one reason for

rcjecting Citizens' argument that this analysis is conclusive of the issue.

Z This is especially true when the legislative intent that can be found in the priority provisions indicates that
the Legislature intended that passengers of school husses penerally should not be treated differently than
passengers of other motor vehicles. See MCL 500.3114(2)(a); MSA 24.13114,



