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S T A T E 0 F M I C H I G A N 

C 0 U R T 0 F A P P E A L S 

DONNA M. FULLER and SHELLY FULLER, 

Plaintiffs-Appellants, .JIJ.N i ,: \9P.7 

v 

DAVID JAMES HEALY, E & 0 CAB SERVICE 
CORPORATION, a Michigan corporation, 
jointly and severally, 

po-~m 
Defendants-Appellees. 

Before: M.J. Kelly, P.J., J.H. Gillis and J.R. Ernst*, JJ. 

Per Curiam 

Plaintiffs appeal as of right from an order of summary 

disposition entered in favor of defendant David Healy for 

plaintiff's failure to meet the threshold requirements of serious 

impairment of body function and/or serious permanent 

disfigurement, as required under MCL 500.3135(1); MSA 

24.13135(1). We affirm. 

Donna Fuller and her then 12-year-old daughter, Shelly 

Fuller, were involver] in an automobile nccident on November 20, 

1980, when the taxi cab in which they were riding cntlirlecl with 

another vehicle. Plaintiffs filed this tort nction for 

noneconomic losses on September 20, 1983, naming as defendants 

the taxi cab company, the driver of the cab and the driver-owner 

of the other automobile. According to plaintiffs' brief on 

::_; '-• appeal, the taxi cab driver could not be located and was 

'1.·· therefore never served. The defendant ci'!b company, although 

Cserved, is in default and appAr.ently no longer. in business. 

Defendant David Healy, the owner and oper.ator of the other car, 

is the sole defender of this action. 

As a result of the accidP-nt, plaintiff Donna Fuller 

suffered neck and back injuries for which she treated with Dr. 

Donald H. Wittenberg frnm December 1, 1980, until September 8, 

*Circuit Judge, sitting on the Court of Appeals by assignment. 
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1981. Dr-. Wittenber-g indicates that on the date or llis l'ir-st 

examination, he discover.eel a lirnitatinn of. mntinn i.n the l.umhar. 

spine and spasm in all dir-ections. At the conclusion of 10 

months of physical ·ther.apy consisting primarily of ultra sound 

and diathei:-my, plaintiff still complained of headaches and neck 

and arm pain. She is diagnosed as suffering fr-om tr-aumatic 

lumbar myofascitis ~nd interligamentous sprain and strain of the 

cer-vical spine. Accor-ding to plaintiff Donna Fuller's deposition 

testimony, she continues to experience periodic pain in her neck, 

par-ticularly in cold weather or when lifting objects above her 

head. Hee discomfor-t is aggr-avated by housewoi:-k, which she 

nevertheless continues to per-foi:-m. Plaintiff Shelly Fuller also. 

suffer-ed soft tissue injuries for which she was tr-eated by Dr-. 

Wittenberg fr-om December- 1, 1980 until June of 1981. At her-

first examination, Dr. Wittenberg descr-ibed Shelly Fuller- as 

having "mild limitation of motion with mild spasm in all 

directions." At the time of Shelly Fuller-'s dischar-ge, she was 

diagnosed as suffering fr-om mild traumatic lumbar myofascitis. 

Nothing in the i:-ecord suggests that plaintiffs' back or 

neck injuries have prevented them fr-om leading normal lives. 

Walker v Calwell, 148 Mich App 827, 832; 385 NW2d 703 (1986). 

Moreover, plaintiffs have failed to suppor-t their. claims with any 

objective evidence of injuries. Dr-. Wittenberg's findings of 

tender-ness based on plaintiff's cornplaints and b0sed on i:-ange of 

motion tests measur-e only plaintiffs' subjective r-esponses to the 

pain stimulus. Fr-anz v Woods, 145 Mich App 169; 377 NW2d 373 

.(1985). Plaintiffs' own physician admits that his objective 

tests failed to reveal any abnor-malities. 

Defendant Shelly Fuller- also suffered a laceration on 

the inside of her upper lip as well as the loss of a nei:-ve in one 

of her- teeth, which requir-ed r-oot canal treatment. We agree with 

the trial cour-t that neither of these injur-ies meet the threshold 

requirement of ser-ious impairment of body function comparable to 
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death or serious permanent disfigurement. Franz v Woods, suprri 

at 173. 

Finally, the trial court dirl not err in cnnclurling that 

plaintiff Donna Fuller failed to meet the threshold requirement 

of set:"ious pet:"manent disfigurement with regard to the scar she 

sustained on her left eyebrow as a result of the lacet:"ation 

received in the accident. As described by the plastic surgeon 

who examined plaintiff on October 10, 1982, the scar i.s only 1.5 

centimetet:"s in length. The photograph attached to plaintiff's 

brief on appeal and presented below to the trial court supports 

the physician's evaluation. As with plaintiEE's scar in Nelson v 

Myers, 146 Mich App 444; 381 NW2d 407 (1985), the scar in this 

case though permanent is not serious. In Williams v Payne, 131 

Mich App 403, 411-412; 346 NW2d 564 (1984), we noted the special 

opportunity of the trial court to physically observe 

disfigurements whi.ch are alleged to he serious. We have not been 

presented with any argument or evidence on appeal suggesting that 

we should substitute our judgment for that of the trial court's. 

Affirmed. 

/s/ Michael J. Kelly 
/s/ John H. Gillis 
/s/ J. Richard Ernst 


