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LACKS INDUSTRIES, 

Defendant-Appellee. 

BEFORE: R. M. Maher, P.J., D. P. Walsh and C. Stell*, JJ. 

O. F. WALSH, J. 

Plaintiff Auto Owners Insurance Company appeals the circuit 

court ordGr declaring plaintiff primarily· liable for payment of 

medical benefits to Katherine Blake, who was injured in a motor 

vehicle accident on August 29, 1984. At the· time of the 

accident, Ms. Blake was covered under her mother's no-fault 

policy, issued by plaintiff. The policy contained a "coordina-

tion of benefits endorsement" which provided that personal 

protection insurance benefits payable under the policy "shall be 

reduced by the amount paid, payable or required to be prov'ided 

under any health, disability or automobile medical 

insurance policy: any health care plan: or any salary or wage 

continuation plan, including sick pay benefits." It is not 

disputed that, becnuse its insured chose coordinated coverage, 

plaintiff charged a reduced premium rate. 

Plaintiff filed a complaint for declaratory judgment against 

Ms. Blake's employer, defendant Lacks Industries, which provided 

health insurance to Ms. Blake through a self-insured benefit 

program. The Lacks Industries employee benefit health plan, in 

its "major medical expense benefits" section, stated: 

"Exclusions 
* * * 
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"Charges for or in connection with a sickness or accident 
for which the employee or dependent is entitled to benefits under 
any No Fault Automobile, or simil.?>r Local, State or Federal 
Statutes 1under which the covered person is entitled to 
benefits." 

Relying on this "Exclusion" clause in defendant health 

insurer' S policy I the lower .COUrt ruled that plaintiff no-fault 

insurer was primarily liable for payment of Ms. Blake's medical 

expenses. We reverse. 

In Federal Kemper Insurance Company, Inc v Health Insurance 

Administration, Inc, 424 Mich 537, 545-551; 383 NW2d 590 (1980), 

the Supreme Court examined the legislative history of § 31Ci.9a of 

the no-fault act, which mandates that no-fault carriers offer 

coordination of benefits at reduced pr~miums when the insured has 

other health and accident coverage. "MCL 500 .3109a; MSA 

24.13109a. The policies of the plaint if~ no-fault insurer and 

the defendant health insurer in Kemper contained conflicting 

"other insurance" provisions. The Court concluded that, 

consistent with the Legislature's intent, the defendant health 

insurer's "other insurance" provision ~as to be given no effect; 

the defendant was found to be primarily liable for payment of its 

insured's medical expenses resulting from injuries ~uffered in an 

automobile accident. We are pers~aded that the Kemper deci~ion 

is controlling in this case. 

Defendant argues that i t.s policy "excludes [coverage in] 

accident situations wherein d9verage is to be provided under the 

provisions of Michigan's No-'Fault cAct," that "other health and 

accident coverage~ is thus n6t available in this case, and that 

therefore plaintiff cannot take advantage of its § 3109a 

coordination of be·nefits provisfon. A similar argument was made, 

and rejected, in Kemper. 424 Mich 542~544. 

On the authority of Kemper, we .are persuaded that the 

parties' policies contain confl.icting "other insurance" provi-

sions, and that defendant is primarily liable for payment of Ms. 

Blake's medical expenses. 

Reversed. 
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/s/ Richard M. Maher 
/s/ Daniel F. Walsh 
/~/ Carolyn Stell 
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FOOTNOTE 

-- ... - --- - ·-- -- ·----··~ ------ - --------. ·-· . 

The health plan also contained ~ "coordination of benefits" 
section, applicable "to expenses incurred and benefits provided 
when multiple insurance coverages are involved" and providing 
that, "C.overed benefits may be subject to a reduction if an 
individual is insured under two or more plans." "Plan," as 
defined, includes "statutory provisions, including group and 
individual 'No-Fault' automobile insurance plans" which provide 
benefits. 

Neither the parties nor the lower court have discussed the 
relevance of this section in this case. 
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