5TATE oOF MICHTIGAN

COURT oOFr ARPPEALS

CELINA MUTUAL INSURANCE COMPANY,
an Ohio insurance corporation
individually and as subrogee of
ERNEST E. KUHNS, d/b/a CORRQOSION
CONTROL COMPANY, an individual,

Plaintiff-Appellee,
-y No. 95658

AETNA LIFE & CASUALTY COMPANY, a
H“forelgn 1nsurance corporatlon,

Defendant—Appellant._,W

‘ i}BEFOREw‘v ‘R.M. Maher, P.J., R.S. Gribbs and L.F. Simmons*, JJ. '

';EPER CURIAM '

,5Traverse Clrcult Court denylng 1ts motlon for summary dlsposltlonwfd

“J"‘brought pursuant to MCR." 2. 116(C)[8), fallure to state ‘a clalmj']:»’.“‘

‘upon whlch rellef could be granted We afflrm.

d On Apr11 10, 1980,vRussell Naasko was on the premlses}

'ﬁof plalntlff's 1nsured Ernest E; Kuhns,xd/b/a Corr051on Controlﬁzé

ﬁtand Shell S0il Company, to 1oad and dellver plpes belonglng to
'~‘Shell Wthh ‘had been sandblasted by plalntlff s 1nsured ‘,Durlng;

~this loading™ operation, a boom truck owned by B & L Hotshot,

.,Incﬂ, Naasko's ‘employer, came ‘into contact uwrth a 7,200 volt

:overhead power line. Naasko, who was holding. a guide rope’
dattached to a. hook on the boom truck;'sustainedfinjury. Therei
ﬂaﬁter; Naasko brought suit against"ConsumerS”ﬁower‘Companj'and~
fr:ICorrosion ‘Control. ' The claim agalnst CorrOsiOn ‘Control  was
ojturnedvover to-plaintiff, Corrosion Control s general 11ab111ty“
;Carrier,p.Plaintiff; in. turn, tendered the defense of ‘the' €laim
}tofdefendant, B & L Hotshot' s,no~fault ‘insurance carrler,'whof

refused to defend. Plaintiff subseguently’ settled the claim"

'against its insured. It then filed a complaint for declaratory

Aad VIR

1f*Circuit“judge, sitting on the Court of Appeals bymasslgpmenﬁ

. A_l_.“'

Defendant appeals by 1eave from an order of the Grand‘:jf[_

~iCompany, pursuant to a contract entered 1nto by Corroslon Controli«tfﬁf”
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relief against defendant seeking a declaration that defendant had
‘Qrongfully refused to defend Corrosion Control against a suit
brought by Naasko and seeking the recovery of the settlement
monies and costs of Corrosion Control's defense. 1In response to
plaintiff‘s complaint for declaratory relief, defendant filed a
“motion for summary -disposition alleging that plaintiff hadAfailed
vto state a claim upon which relief could be granted. The trial
court disagreed. It found that plaintiff had stated a claim that
;aeféndant's no-fault insurance policy potentially would include
Corrosion Control as an additional insured under the insurance
" contract's omnibus bodily injury liability provision.
The sole issue presented for this Court's resolution is
whether defendant no-fault insurer, as a matter of law, had a
duty to defend Corrosion Control and to pay any damages claimed
:by Naasko in the underlying suit against Corrosion Control, the
owner of the land on which the accident occurred. ‘
A motion for summary disposition under MCR 2.116(C)(8)
tests the legal sufficiency of the pleadings, viewing the facts
"allegea in the 1light most favorable to the nonmoving pa;ty.
Becéuse the motion testé only the legal and not the Ffactual
sufficiency of the pleadings, the court must accept all well-
‘pleaded allegations as true as well as any reasonable inferences
or conclusibﬁs that can be drawn from those well-pleaded allega-

tions. Bielski v Wolverine Ins .Co, 379 Mich 280, 283; 150 NwW2d

788 (1967); McCallister v Sun Valley Pools, Inc, 100 Mich App

v131; 135; 298 NW2d 6B7 (1980), 1lv den 411 Mich 950 (198l1). The
‘motion is to be decided solely upon the pleadings. It is to be
~denied unless claims are so clearly unenforceable as a matter of

»1awgﬁhat-no factual development can possibly justify a right to

‘recover. Hankins v Elro Corp, 149 Mich App 22, 26; 386 Nw2d 163

B

(1986).
k ‘ The rule regarding an insurer's duty to defend was

‘elaborated on by this Court in Detroit Edison Co v Michigan

_Mutuai Ins Co, 102 Mich App 136, 141-142; 301 NwW2d 832 (1580):

-




“The duty of the insurer to defend the insured depends
upon the allegations in the complaint of the third party in his
or her action against the insured. This duty is not limited to
meritorious suits and may even extend to actions which are
groundless, false, or £fraudulent, so long as the allegations
against the insured even arqguably come within the palicy
coverage. An insurer has a duty to defend, despite theories of
liability asserted against any insured which are not covered
under the policy, if there are any theories of recovery that fall
within the policy. Dochod v Central Mutual Ins Co, B1 Mich App
63; 264 NwW2d 122 (1978). The duty to defend cannot be limited by
the precise language of the pleadings. The insurer has the duty
to loock behind the third party's allegations to analyze whether

coverage is possible. Shepard Marine Construction Co v Maryland
Casualty Co, 73 Mich App 62; 250 NW2d 541 (1976). In a case of

doubt as to whether or not the complaint against the insured
alleges a liability of the insurer under the policy, the doubt
must be resolved in the insured's favor. 14. Couch on Insurance
2d, §51:45, p 538."

The insuring clause of defendant's policy provides in
pértinent part:

"I. BODILY INJURY LIABILITY COVERAGE PROPERTY DAMAGE
LIABILITY COVERAGE

. "The company will pay on behalf of the insured all sums
which the insured shall become legally obligated to pay as
damages because of

bodily injury or
property damage

to which this insurance applies, caused by an occurrence and
arising out of the ownership, maintenance . or use, 1including
loading and unloading, for the purposes stated as applicable
thereto in the declarations, of an owned -automobile or of a
temporary substitute automobile, and the company shall have the
right and duty to defend any suit against the insured seeking
damages on account of such bodily injury or property damage, even
if any of the allegations of the suit are groundless, false or
Eraudulent, and may make such investigation and settlements of
any claim or suit as it deems expedient. ., . .”

The policy defines the term "insured” as follows:
"II. PERSONS INSURED

"Each of the following is an insured under this
insurance to the extent set forth below:

"fa) the named in;ured;

* *x K

, *{c) any other person while using an owned automobile
"'or a temporary substitute automobile with the permission of the
‘named insured, provided his actual operation or (if he is not
operating) his other actual use thereof is within the scope of
such permission, but with respect to bodily injury or property
damage arising out of the loading or unloading thereof, such
other person shall be an insured only if he is:

"(1) a lessee or borrower of the automobile, or



“{2) an _employee of the named insured or of such lessee
or borrower;

"(d) any other person or organization but only with
respect to his or 1its liability because of acts or omissions of
an insured under (a), or (c) above." (Emphasis added).

Plaintiff argues that’ Naasko was an insured under
§(c)(2) and that he was engaged in the loading of an owned auto-
mobile, the boom truck. Plaintift further arques that Corrosion
Control, an organization, became an insured under §(d) because
plaintiff's liability stems from the "acts or omissions” of an
insured under §(c) of Aetna's policy. According to plaintiff,
the act which meets this reguirement was the act of the insured
‘coming in contact with the power line.

The . language used in an omnlbus clause of an 1nsurance

vlctlms of‘motor vehlcle acc1dent

Rellance-lns Co'kaawkeyefh

: ecurlty Ins Co, SMMlch App 675 679-' éNWZd 619 (1986)

ttden 428 MlCh ‘853 (1987) - The phrase "use :'.'. of an owned,
. automoblle for purposes of the omnlbus clause, is not llmlted to
operatlng or. hav1ng the beneflt of the automoblle,~but includesk

dorng somethlng vﬂto“or w;th". an automoblle. Mlchlgan Mutual

Llablllty Co v ohio Casualty Ins Co, 123 Mich App 688, 692;‘333

NW2d 327 (1983)

We conclude that Corr051on Control was 9'

‘of defendant s

olicy when 1t had B & L Hotshot use ‘the‘”truc '

’She11r011 Company pursuant to “the: contract entered 1nto between“

;Corro51on Control and Shell 0i1l Company

e ;{Wéf further ‘conclude that Corrosion: Control 'was an
u"thUfEd" w1th1n the meanlng of the omnlbus clause 'in defendant’s.
pollcy. B & L Hotshot, Tnc. and the operator of the boom. truck
are insureds under defendant's policy pursuant to §§(a) and (c).,

respectively, Pursuant to §(d), an organization that is not a

..4..,‘

the boomcf&

to 1oad and”?

,transport the plpes from 1ts premlses to‘a locatlon spec1f1ed byf‘



"named insured can become an insured for purposes of the omnibus
clause if the organization becomes subject to 1liability as a
result of the acts or omissions of those defined as an insured

~under §§(a) and (c). 1In the instant case, Corrosion Control, an
organization, has become subject to liability to Naasko az the
result of the acts, omissions or both of B & L Hotshot, Inc. and
the boom truck operator, insureds under §§(a) and (c).

‘Specifically, Corrosion Control's 1liability derives from the
‘insureds‘ parking of the truck too close to the overhead power
line and moving of the boom in guch a manner as to cause it to
come into contact with the power lines.

Finally, we cannot agree with defendant's contention

. that the. exclusionary - provisions contained in its policy of

insurance frees defendant from its duty to defend. Pertinent to

this issue are the following provision of defendant's palicy:

"This insurance does not apply:,

Tkok ko

‘carrier ‘as-. .his. insurer’ may be held liable under -any workmen's
jcompensatlon, -unemployment: compensatlon or: dlsablllty beneflts‘
. ~-law, or under any 51m11ar law;

: : '"(c) to . bodlly 1njury “to ‘any employee of the insured
w'arlslng out of and in the course of his employment by the insured

‘or to any obligation of the insured to indemnify another because
‘of damages arising out of such injury; but this exclusion does
not apply to any such injury arising out of and in the course of
domestic employment by the insured unless benefits thereof are in
whole or in part either payable or reguired to be provided under
any workmen's compensation law."

The obvious purpose of the employee exclusion is to
make clear that the automobile liability policy doces not provide

coverage for claims arising under worker's compensation laws.

»Michigan Mutual, supra, 696-6%7. On the facts pled and arqued,
it is clear that Naasko was not an employee of Corrosion Control,
the insured under subsection (d}. Furthermore, the employee
exclusion does not bar coverage because the claim asserted by
Naasko against Corrosion -Control sounds in premises liability and

does not arise under worker's compensation laws,

~“(b) to- any obllgatlon for whlch the 1nsuréd“of'anY?f‘ij



Accordingly, we find that plaintiff did plead a cause
of action upon which relief can be granted. The trial court did

not err in denying defendant's motion, Affirmed.

;;/57 Richard M; Maher
-/s/ Roman §. Gribbs -
/s/ Louis F;/Simmons; Jr. -



