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Pl.1 int·. i f.t-A[.J[.J·~llant. 

t) p ~~I SEP oa 1989 HAST £NGS MUTUl\L INSURANCE COMP.A.NY, 

v No. 111127 

.ftJllN f</\'IM<iNIJ HOl~IHNS anci LAWREt·IC~: 
I,. I.'. J YI 1 :·;I IN lJ!1 '{ , 

R.:!illy, l:'.J., and Grit'fin, ;;ind T. c;. Kavnnagh*, .JJ. 

1·1-:1'. CUR f /,M. 

Plainti~E ap[.Jeals as ot ciJht from ~ lnwer cnurt nrdec 

.1 i ,;111 i:;·; j ll•_J w i. th ()t:cjudicn i t :; i1c1·. ion ·'lfJ·l i 11:-; I: 

• I•~ t •: n, L1 n ts • 

On Ap ri 1 20, l98S, in,;11c:e<l, L'lwcenc~ 

.:.:;11rH.i<1y, w.1s driving his caL· wh<:!n he struck and injun'!d defendant 

·.Tr)hn Rol1bins, a [.Jedestrian. CcL·tcdn ·~1Jidcnce Sll•Jgested thrit the 

·"·~ci.d.-;nt w;;is intentional, ;;is it nccurr,:;J imm0rliately folL,)•;1ing 1rn 

Sunday's behavioc intf~ntional. Af tAr an 

j 11·11 i ci t: i :_;:1 r: i on , \"i.'I c t:"e n ()O l i ci; dr:: tendnn t Sunday with 

d•:s:-1ulr. wir.h intent to do 'Jf~··,at bodily hi-lcm l(:ss thi'ln munlet:". 

"lt.·. :;unday [.)led guilty to th<~ t·educecl ch;;i1~1Je ot ;;ittem[.)ted 

i'<d:1ni1Jt1,; rli:-ivin·J nn June 7.l. l985. 

nn AUtJUSt 7, 198fi, d~f.~1hL1nt Rohhins filed a civil suit 

.1 r.1~;;11 l.t nt· the incident. Def.2nd.'ln~. St1nday forwrirderi thr! summons 

.-:inci cnrnpl.1int t•) his .'lutnmril)il•~ i.n·.;11r·~1:, pl;;iintif.f. H.=istings 

Mut11.:il, »eekinv covet:"age and re,Jcnsent.'ltion. 

co11nse l t:·J rept:"esent cief.endrint Sundily in tl1e tot:"t act ior~ and then 

tiled th•~ instant declari'\tot:"y i'\ction t.o d•Jl:enni'ne whethet:" it h0s 

.:i duty tn defenli or. idemnify •rnr:let:" the ()Olicy,. which excludPri 

*b'o1:1n1:t· Suh>t:eme Cout:"t ,Justic0 sitting on the Court Appe.=ils by 
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On February 16, 1988, pl.:iintiff filed a motion for 

summ:1ry disposition pursuant to MCR 2.116(C)(l0), alleging that 

deE.:ndant's guilty plea proved intent as a mattec of law, thus, 

denied pl~intiff's motion ru 1 i n0 that t:n which 

i1,1J:.Jn•l.1nt: llacJ pied guilty--attempted fP.lonious driving--was not ri 

sper.i.f.ic intent crime and therefore defendant's plea did not 

.~!·;:.·. 1 ish intent as a mattP.r of law. Tlrn couct further stated 

l.h:-11: the question of intent was "an issue for the tri•~r. of fact." 

f)(~fendant Sunday then filed a "m0tinn fol:' rlismissil.l," 

·..:I 1 i • ~ h . 1 r · •J 111 ! cl t 11 ;1 I: _the c nu !:' t ' :-; nil i tHJ on p 1 ri i n t .i f. 1: ' s m n t .i n n f n 1~ 

: ;u111111:11:/ ti t)-)pos it ion was dispnsit.ivn tn mr•ri.ts nl' 

1.•l.1inr.ifl''s compl;1int. The lnwcn· couct i'HJL"•:Ud .1nd dismiss<:d 

[iJ.,1intit:c':-; compl,;iint with pcejudice statin<J, "the coul:'t has 

ent.•!rtaineci the plaintiff's motinn Enc summary disposition <ind 

.;icl, as counsel points out, thrit this disposes of the 

cl.,im put fol:'wat::'d by the pl~intiff." 

On appeal, [)laint.itf ar.J11cs thclt the~ trial cnurt er:Ted 

Ii';' <Jl:.'1ntin•J summary 1iispositinn in Erivoc nf def.1~ntir1nt:s, since it 

hr.in <;arlier t::'ule<i that a •Jenuin<'! issue l)f f.act existed. We 

Although actions for" declaratory relief were once 

disfavnred, their pul:'[)nse is n•)W expce:,sly recnunized in our 

MCI{ 2.fi05. Cn111plri in ts foe declaratory judgments 

·'It"<~ commonplace when questions .:ll:'is•~ concerning covera<JP. undet· 

in,.;ur."lnce polices. 

1n the instant crise, th<! lowet· cuurt denir'ld plai.nt:irf.'s 

motion [or summar1 disposition, t::'uling that genuine issues of 

1c:t existed and defendant Sunday's yuilty plea to the 

charge oc ~ttempted felonious driving di. not as a matter of law 

L)rec lude covet::'a~e under the insur<1nce pol icy. However, the 

COil Ct then u ranted defendant's mntion to d
. . 1 

. lSITilSS on the 

•Jt-nunds that its eat::'lier !:'uling w.1s dispositive as to the merits 
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nt rlaintiEf's complaint. The fallacy of this reasoning is 

The genuine issues of material fact which the 

court found in regacd to plaintiff's mot· ion for summ..:i ry 

We therefore reverse and re1~and this matter toe Eurther 

to determine whether the rlt1t ies to tlel'und i.lnd 

indemnify are . precluded by exclusionary langual.J'' oE 

pl:1int·.i.ff's automobile insurance L)nlicy. S1!e uenerally Allst;ite 

I 11:: <'.11 v l't:"eeman, Mich (Dui.:ket !Ju:;. 81234, Ul43J, decided 

'I I I L '( 1 }j I l 9 8 9 ) • 

Reversed and remanded. We do not retain jurisdiction. 

/s/ Maureen Pulte Reilly 
/s/ Richard Allen Griffin 
/s/ Thomas Giles Kavanagh 

In vit:'lw oE our disposition, we n1H::d not ad.-Jci.:~:;s plaintitf's 
anJuments concerning the mislabelecl "motion to dismiss." 
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