STATE o F #H# I CHIGAN

COURT o r A PPEALS

HASTINGS MUTUAL INSURANCE COMPANY,
Plaintift~Appellant.
v Noe. 111127

JOIN RAYMOND ROBBINS and LAWREMCH
Pl SHNDAY,

Defondants-aAppellaes.

Botora:  ®eilly, P.J., and Gricfin, and T. . Kavanagh*, JJ.
Dol CURTAM.

Plainciff appeals as of cijht from a lonwer court order
dismineing with prejudice (] doeclaratory action  agalnst
detendanes. We réversa and AT,

Oon Aprii 20, lQBS,V piﬁintiﬁf‘; lnsured, Lawrence
Sunday, was d:iving‘his car when he stcuck and injured Jdefendant
Athﬁ Rohbins, a pedestrian. Certain avidence sﬁggested thAt the
agcident was intentional, as it occucred immediataly following an
argument. bokwaan the two men and sa2vaeral wicnesses characrtaecized
detandant Sunday's behaQinr as intentional. Aftec  an
invastigarion,  Warren police  c¢haryged Jdefendant Hunﬁayk with
assaulk wikEh inkent tao do yreat bodily harm less than muvder,
M. Hunday pled guilty to the veduced charge of atrtempted
Forlonions driving on June 21, 1985,

Nn August 7, 1986, defendant Robbins Eiled a civil suit

Against defondant Sunday tn recover for injuries he sustained as

a4 remsult ot the lncident. Daefoendant Sunday forwarded the summons

and  complaint Ko his automobile  insurer, plaintiff Hastings
Mutual, seekiny coverage -and representation. Plaintiff retained
counsel ko represent defendant Sunday in the tort action and then

tiled the instant declaratory action to determine whether it has

A duty to defend or idemnify wunder the policy, - which excluded

covarage fov intentional aces.

*Formee Supreme Court Justice sitting on the Court i AppeAals by

agsignment.
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On February iG, 1988, plaintiff filed 2 motion for
summiary disposition pursuant to MCR 2.116{C) (10}, alleging that
defandant’s guilty plea proved intent as a matter nof law, thus,
teaving no genuine iﬁsué of material Fact, The lower cogrt
denied plaintiff's motion ruling that the crime to which
debondant han‘pled guilty~~attempted felonious driving--was nat a
specific intent crime and therefore defendant's plea did not
:s5i- Lish intent as a matter of law. The court Efurther stated
that the question of intent was "an issue for the trier of fack."

Nafenrlant Sunday then filed a "motion for dismissal,®
whish argued that the court's rculing on plaintiffi's mokion for
L Y disposftion was dispnsitive  as thr the mrerits  of
plaintiff's complaint, The lowcer courk agureed and dismissed
pLainfitf;s complaint with prejudice stating, "the court has
entwrtained the plaintiff*s motion for summary disposition and
helicv: 1sirc}, as counsel points out, that this disposes of the
claim put fForward by the plaintifff“

' On appeal, ﬁlainclrf acgyues that the trial court erred
by gyranting summary dispositinn in favor of defendnnt9,>since it
hact earlier ruled that a genuine issue of fact existed. We
aijiree.,

Although actinns for deélaratory relief were once
disfavnred, their purpose 1s now expceﬁs}y recognized 1in our
cnurﬁ rnleﬁ. MCR 2.605. Cnmpialnts for declératory judgments
ara commonplace when questions arise concerning coverage under
insurance polices.

In the instant case, the lower court denied plaintiff's
motion L[or summary disposition, ruling that genuine iﬁsues ‘oE
muteriql 1ct exiéted and defendant Sunday's quilty plea to the
charge of attempted felonious driving di. not as a matter of law
preclude coverage under the insurance policy. However, the
cnurt then ¢ranted defendant's mntion " tn ,dismissl on the

grounds that its earlier ruling was dispositive as to the merits
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ntf plaintiff's complaint. The fallacy of this reasoning is
readily apparent. The genuine issues of material fact which the
court  found in regard to plaintiff's motion for summary
dinposition did not disappear on detendant's motion.

We therefore reverse and remand this mattar for further
procnﬂdingq to determine whether the duties to  defend  and
indemnify are .precluded by <the exclusionary languag: of
plaintitf's automobile insurance pnlicy. See yenerally éjlstnte

fan o v Preeman, Mich {Dutket Hus. B123%, 31433, decided

Jualy 1, 1489).
Reversed and remanded. We do not retain jurisdiction.
/s/ Haureen Pulte Reilly
/s/ Richard Allen Griffin
/s/ Thamas Giles Kavanagh

U In view of our disposition, we need not addcuss plaintiff's
arguments concerning the mislabeled "motion to dismiss.”
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