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‘?PER CURIAM

\ ‘ Plalntle appoals ‘as - ot right from ‘a circuit ~court
'forder grantlng summary d15p051t10n in favor of defendants.d;The
'duwcourt found that as a matter of law’ plalntlff s 1n3ur1es d1d not

' amount’ to serlous 1mpa1rment of body functlon, the threshold e

”\“necessary for recovery of non~econom1c damages under the Mlchlgan

‘,.’ino,—f‘a‘ult‘ 1nsurancevact, MCL' 500. 3135(1), MSA 24. 13135(1) We

Caffimm.

”’Q.In, DiFranco v Pickard, 42,7 Mlch 32 398 NW2d 896

“(1986), our Supreme Court “held thatu"the questlon whether the

*plalntlff suEfered a ser10u5 1mpa1rment of body Eunctlon must be
.ﬁsubmltted to the trler of Eact whenever the ev1dence would cause

‘p,reasonable minds to dlffer as to the answar .428 Mich 38. fIn

f thlS case,wevagreeiw1th’the trlal court that reasonable mlnds
‘could fnotdfdiffer that plaintlff‘s ‘lnjurles did not constltute,

”iiserlous 1mpa1rment of body functlon

Plalntlff‘s cause of . actxon arose out of an automoblle

iacc1dent in which he was asleep in the back of defendant Resner s
f car when it colllded with another motor vehlcle. Plalntlff was.:

thransported tO'the ‘nearest hospltal by prlvate vehlcle where he
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was admitted to the emergency room at 3:47 a.m. and diagnosed as
suffering from..an acute cervical spine injury; a sprained right
wrist, abrasions, and contusions. Prior to his 5:40 a.m.
?discharge; pla1nt1ff was adv1sed by the'emergency phys1c1an to

frest,'avoid excessxve act1v1ty, take pa1n p1lls as. d1rected, and‘l

~;*wear a soft cerv1ca1 collar for seventy two hours unt1l he couldd‘ v

L be seen by hlS famlly phys1c1an.

Pla1nt1ff dld not see hlS fam1ly physlc1an unt1l tWelve{

‘.days later, at whlch t1me plalntlff s cond1t10n was dlagnose

mpla1nt1EE"aga1n Eamlly doctor

~w;pla1nt1ff s »anury had completely healed ~“7Atf th1s: 901nt';~d -

/~h;pla1nt1ff s only symptom was pa1n in the left 51de of hlS neck..

"h'Pla1nt1fE 'eont1nued bh work durlng‘ th1s tlmef per10dA{as: a -

"f”carpenter and thereafter - as’ ;a' roofer.l”hb ‘vthe adv1ce of h1sh

'attorney, ﬂ 1/2 months after the a001dent pla1nt1ff saw another"‘”

'phy51c1an, Dr. Me1er, 'iDr. Me1er concluded that pla1nt1ff was
suEfer1ng 'from a Chronié cerv1ca1—dorsal‘ straln wh1ch\¢Was'
\causally related to the 1986 motor vehlcle acc1dent.

We flnd thia case analogous to Johnston v Thorsby, 163:

‘,Mlch App 161,M413 Nw2d 696 (1987).‘ There, the plalntle suEEeredd
1lumbosacra1 straln ‘and:ansn prtscrlbed palnv klllers. She
underwentlsone’thSical therapy, and her<doeter edneldered her

*f;injdries completely healed. “rThis ‘Codrth'ebneluded that the
epla1nt1ff‘s 1n3ury was not a’ ser1ous 1mpa1rment of body functlon,
d’so that under D1Franco, the 1ssue need not have been submltted to‘ef
;the Jury. |
. }*Here, pla1nt1ff had only minor compla1nts fOllOWlng the
~accident, sought a phy51c1an s ‘help only three t1mes‘ (one oftf
“which :was at the adv1ce oE his attorneY)j' and, was cons1dered?hﬂ
healed by ‘his fam1ly phys1c1an.' As ln“Johnston,_Qe‘conclude that_

- reasonable minds ‘could- not differ that plaintiff's injUries did



not constitute serious impairment of body function. The circuit
"court .did not err by granting summary disposition to defendant.
Affirmed.

/s/ Barbara B. MacKenzie
/s/ Richard Allen Griffin
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"';7MURPHY J.. (dlssentlng)

”¥I‘ dlssent:fbecause

ﬂCDurt 5. varlous holdlngs 1nﬁDiFraﬁcb,i§:ingq;def

k“feheld--eﬂ

BT 1) The questlon whether the plalnt’ff suffered a-
¢T»ser10us lmpalrment ‘of body function‘must be submitted-
.. to the trier of fact whenever the evidence would cause-}
. reasonable ‘minds to “differ as 'to the &answer. - «This:is
true even’' where there 1s no material factual disputefasv
to the nature and extent of the plaintiff’s injuries.

2) Im deciding motions for, and reviewing orders
granting or denying, summary disposition, directed
verdict and Judgment notwithstanding the verdict, the
court must view: the evidence in the light most
favorable to the nonmoving party and determine:

a) whether a material factual dispute exists as to
the nature and extent of the plaintiff’s injuries, and

b) whether reasonable minds could differ regarding
whether the ©plaintiff had sustained a serious
impairment of body function.

* kK
9) Section 3135(1) and Cassidy [Cassidy v

McGovern, 415 Mich 483; 330 Nw2d 22 (1982)] reguire the
plaintiff to prove that his noneconomic losses arose
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out of a medically identifiable injury . which seriocusly

impaired a body function. The interpretation of

Cassidy’'s "obijectively manifested injury” requirement
adopted in William v Payne, 131 Mich 2App 403; 346 NW2d

564 (198B4), is redected. [Id., pp 3B-40. Emphasis

added, ]

Based on the foregoing, it is eminently clear that this
Court is required to view the evidence in plaintiff’s favor even
absent a material factual dispute existihg as to the nature and
extent of plaintiff’s injuries. However, in this case there is a
material factual dispute between Drs. Bele] and Meier as to the
nature and extent of plaintiff's injuries. In addition, this
Court must be certain that plaintiff’s injuries are "so minor” or
of a “clearly supefficial nature” before it can be said that the;
serious impairment threshold is a guestion of law. DiFranco,
supra, pp 51-52.

The facts in the case clearly established that on
October 22,,1586; plaintiff waé wéaring his seat belt in the back
seat of a ca:lwhich was struck‘by another autbmdbile. ?laintiff
hit his head and suffered contusions. Pléinﬁiff was taken toya
hospital emergency room and ‘diagnosed as suffering an acuté
cervical spihe injury. Plaintiff was prescribed Tylencl #3 and
told to wear a cervical collar for seventy-two hours. After
returning home on November 3, 1986, plaintiff sought treatment
from his physician, Dr. Marco Belej, an internal medicine
specialist. Dr. Belej diagnosed plaintiff’s ;ondition as a whip
lash injury that limited the rangé of motion in plaintiff’s neck
by twenty-five percent and a condition which caused much pain.

Some 2-1/2 months after the accident, on January 6,
1987, plaintiff again saw Dr. Belej. At that time, although
plaintiff still complained of pain, Dr. Eeléj»felt plaintiff’s
injury had completely healed.

On July 7, 1987, plaintiff saw another physician, Dr..
Maurice Meier, at the request of plaintiff’s attorney. Dr. Meier
diagnosed plaintiff as suffering from a chronic cervical dorsal

strain which was rcausally related to the October 22, 18986,
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automobile accident. . - In. September 1987 at his 'deposition,
,plalntlff stlll complalned of paln in hls neck and: stated that - hef'
;fatlll wore -the cervical collar on occa51on.Q In- February 1988

‘thhe trlal court dlsmissed plalntlff s complalnt.,

oy 4f The majority relles on Johnston v Thorsbv, 163 Mlch Appj;
iﬁlj 413 NwWad . 696 (1987), as factually analogous to the lnstanth
Case.' I dlsagree;< The facts in Thorsbxkas stated by thlS Court
are the following:

The record. in the  instant  case shows that
plaintiff saw a doctor shortly after the accident., Her:
lower back pain was diagnosed as lumbosacral strain,
and she was prescribed Tylenol. Plaintiff then waited
two years before seeing any other doctors regarding her
alleged accident~related injury to her shoulder. = Her
treating doctor at the time said that plaintiff might
have had a torn rotator cuff, but, if she did, it had
long since’ healed. After plaintiff underwent some
physical therapy, the doctor indicated that her
shoulder had adequately healed and that he did not
anticipate future problems.

One major distinction between Thorsby and this case is
plaintiff here has a second opinion from a phy51c13n that
diagnoses plaintiff as still suffering from a chronic cervical
strain. In addition, it appears plausrble that plaintiff’s
injury, lnltlally diagnosed as an acute cervical splne injury, is
a more serious lnjury than one dlagnosed as a lumbosacral strain.

The majority also seems to find it telling that
plaintiff saw another physician on the advice of his attorney.
However, it appears to me that the majority is implying plaintiff
is some form of a malingerer and Dr. Meier's diagnosis 1lacks
credibility. I see no reason to 'impugn the credibility of
plaintiff’s injurY absent some record support for such
conclusion. I am also somewhat troubled by the majority’s
statement that plaintiff “sought a physician’s help only three
times.” I am unaware of any regquirement that a person injured in
an automobile accident must make extensive visits to a physician
to establish that they have possibly suffered a serious

impairment of a body function. Simply, I am disturbed at why the

majority apparently chooses to discredit Dr. Meier’s diagnosis
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relative to plaintiff’s injury. That diagnosis, in my view,
sufficiently establishes a factual dispute régarding the nature
and extent of plaintiff’s injury. ‘

I also note that this' Court in Beard v,Citv of Detroit, .

158 Mich App 441; 404 NWw2d 770 (1987), lv den 428 Mich 901
(19687), on the basis of the plaintiff's subjeétive complaints of
pain, held that there was a material factual dispute as to the
- nature and extenf of thevplaintiff’s injuries that raised issues
for the jury to decide.

The facts in - Beard revealed that the plaintiff’'s
vehicle was struck in- the rear by a bus. The plaintiff
remembered being thrown backward and maybe also hitting his head
on the steering wheel or dashboard. When the ambulance arrived;;
the plaintiff declined to go to the hospital. An investigating
officer stated that the plaintiff complained of injury but
exhiblted no signs of injury or shock. The plaintiff drove his
vehicle home and then went with his wife to a hospital emergency
room where he was given a muacle relaxant and a prescription for
Tylenol #3. Although he was diagnosed as having suffered a
“cervical sprain,” x-rays of his skull and spine revealed no
fracture or abnormality and he returned home. Id., p 444.
Several days later, the plaintiff went to a neurologist for
treatment of dizziness and back pain. The neurologist prescribed
physical therapy three times a week for about six months,.

Summarizing the neurologist’'s deposition,- the plaintiff’s

clinical symptoms during this time were subiective complaints.
The only objJective finding that supported the plaintiff’s
complaint was described as one EMG; however, an EMG done two
months later did not reveal any problems. A chiropractor noted
that the plaintiff suffered extreme sensitivity in the cervical
spine area. The chiropractor’s prognosis was that no permanent
disability was expected. A physician who saw the plaintiff for
pain management believed that the plaintiff would not need any
restrictions in terms of physical-activities. In any event, the
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plaintiff suffered depression which was possibly related to the
accident.
Based on the foregoing, this Court stated

‘As. to plalntlff s phy51cal lnjurles, his overallf”'
impairment: was not. so "serious” ‘within ‘the meaning of .
the word' as" used in the 'statuté that’ all reasonable

‘minds would have concluded that it was serious. In :
fact, based -on ~the medical testimony  regarding
plaintiff’s  physical injuries, if any party was
entitled to a directed verdict, it 'was defendant.
Nonetheless, we cannot alternatively "~say that all
persons would have concluded that plaintiff’s
impairment was not serious. Thus, the threshold issue
wvas properly submitted to the jury. [Emphasis added.]

If the facts in Beard were sufficient to have a jury
determine whether 'the plaintiff’s impairment was serious, I am
hard pressed to see how the majority can deny plaintiff the
opportunity to have a jury determine if his injury constitutes a
serious impairment of a body function.

Based on the foregoing, it is my conclusion that in
viewing the evidence in the light most favorable to plaintiff,
the question whether plaintiff suffered a serious impairment of
body function must be submitted to the trier of fact because:
(1) a material factual dispute exists as to the nature and extent
of plaintiff’s Injuries and (2) reasonable minds could differ
regarding whether plaintiff sustained a serious impairment of

body function. DiFranco, supra, p 38. Therefore, I would

reverse the lower court’s order granting defendant’s motion for
summary disposition.

/s/William B. Murphy



