BERNIDINE JOMNES, Congervator of

the Estate of DAVID L. JONES, &

legelly incapacltated persan,
Plaintiff-Appaellant,

v No. 104934

BLUE CROSS & BLUE SHIELD OF
MICHIGAN,

Defendant-Appelles,

BLUE CROSS & BLUE SHIELD OF
MICHIGAN,

Plaintiff~Appalles,
v No. 104935

BERMIDINE JONES, Consarvator of
tha Estate of DAVID L., JONES, a
legally inecapacitated peraon, and
SLOAN, BENEFIEL, FARRER, NEWTON &
GLISTA,

Dafendants-Appellants.

Gaforer Maher, P.J.; and Holbrook, Jr. and R.E. Raokle,” JJ.

PER CURIAM

‘ Bernidine Jones, agz ngarvator of the eatate of David
T Jones, appeal® ag ¢ = -ht from the Auwgust 31, 1887 - ‘=ien
of the Kalame&zooe C i art that (1) Jones could not racaiva
duplicats medical bunefits from Blue Cross and Blue Shield of
Michigan (BCRBSM), (2) the contractual prowvisions cf the health
zara plan provided by General Motors Corporatien and administesred
by BCBSM relating ta nonduplication of beneiits and subzogation
rights did not wviolate the MXichigan No-Fault Insurance Agt’'s
proseription agalnat aszigoment of future henefite, MCL 300.3143;
MSR 24.13143, and (3) BCBSH rould recowsy bensfits mistakenly

paid to Jones (i.a., §11,591.05),
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On June 1, 1985, David IL. Jones wag injured when the
motoxrcycle he was riding collided with e car driven by Dennis
Williame, As required by statute, Willlams' no-fault insurag, -
Transamerice Insurance Company, paid for all of Jonesg' medical
axpanses, which totalled $229,736.57.

At the time ¢f the accident, Jones wazs coverad py a
health insurance program offered by hie employar, G¥, and
administersd by BCESM, Apparently, Jones was initiazlly refused
medical benefites under the program so he filed suit in the
Kalamazoo Circult Court to compel payment. BCBSN subssquently -
paid $11,591.05 in medical benefite, of which $11,3E81.55 wés
placed in trust by Jonesa’ attorney.

In September 1986, BCRSH was Just about to approvs
Jones‘ claim and pay an additional $91,6%2.77 in benefits when an -
employes of BCBSK noticed, for the first tims, that because Jones
was riding a motorcycle the no=fault insurer of Williamz had pald
his medical expenees. This was 1lmportant becauss of itwo
provieions contalned in the health cara plan, The first
provision pertained to the coordination of bensfite and providad:

”(a) Health care benefits paid under this Program
shall not duplicete benefits from other sources,; (e.g.,
group plens, comprehansive plans, pre-paid plans,
governmental plans, etc.), nor sarve to ralieve other
persons or organizations of their liabilicvy
(contractual or otherwise).

"(b)} Conslstent with the aboves objectives, the
Corporation may 28tablish systeme and procedures for
eliminating duplication of benefits, and the carriers
#hall implement such syetems and procedures.”

The sscond provielon, a subrogation clause, read:

"(a) In the event of any payment of health cars

benafits to, or on bshalf of, an enrollee by a carrier,

such carrier shall be subrogated to all such enrolles'’s
"rights of recovery for such benefits against any pearson

or organization, sxcept against insurers on policise of
ingurance issued to apnd in the name ©F Such enrclisa.”

(Emphasis added.)

This latter provision was also included in the fcllowing group
health care henefit certificate lasmued by BCBSM toc GMt

"SUBROGATION: In the event BCESM makea paymant
for services under thiz contract, BCBESKE wil ba
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subrogated to all of the member's right of racovery
against &ny perason uwr organlzation (4i.,e., BCBEM will
have the member’s right to recover for benefit
paymenta) . Hawever, BCBSM will not bhe subrogated
agalnst Iinsurers on policies of Ingurance which are
issued to and in the name of the member.

“The member is required to execute and dellver any
instrumente and papers and do whatever elee lsg
naceasary to sacure these rights, and may take no
actlion prejudicing the rights and interesate of BCBSH.
All sums recovered by suilt, esttlement, or otherwlae,
for hospital, medical, or other gervice henafltz must
be paid cver to BCBSH.”

In light of the above provisions, BCBSM moved to amend
its pleadings to deny any llability to Jones and to recoover
benefits previously paid. BCESH also moved to adjourn the zrial
in the matter. Due to the proximity of the scheduled trial date
(less than ong month away), the court denled BCBSH's motiong,
Thereafter, BCBSM instituted its own action against Jones for
raimbursement. When trial ln Jones’ case was latar adjourned,
the court congolidated hoth cases.

While the cases ware pending for trial, the partiles
stipulated te the damages ispues. It was agreed that, should
Jonee prevall, he would be entitled te¢ the beneflts already paid
by BCBSM (811,591.08), plus an additional $166,692.27, axclusiva
of costs and intarest. On the other hand, should BCESM succsed,
it could recover the money previouszsly paid and would be absolved
of any liability undsr the hsalth care program. The parties alao
stipulated to the facts giving rise to thelr dispute (zet forth
ante) .

The underlying facts having baen agreed upon, the trial
court rendered a declasion on August 31, 1987, as to the legal
igsueg raised by the parties concerning lisbility., Thres separate
issuee werse discussed: First, whether the subrogation claupe was
vioclative of the no-fault act’s proscription against asglgnmant
of benaflts; second, whether BCBSM walved esubrogation hecnuse
payment was made to Jonee when At knew or should have known that
Trangzamerica Insurance Company, Williams' no-fault insurer, pald

for Jones’ wmedical expenses; and third, whether the Emploves



Ratirement Incoma Security Act of 1974 (ERISA). 29 USC § 1001 af
seq., preempted Jones’ claim for brssch of insurance contract.

The trial court ruled that the subrogation clause did
not amount to an agsignment in violation of the no-fault ant,
Rather, the clause was "very carefully drawn” to specifically
exclude recovery of duplicetive benefits by injured parties in
énses guch ag this. The court also rejscted Jones’ claim that
BCBSM should be estopped from denying liability. The gourt found
that BCBSH'E regquest fér reimbursement was not untimely and that
Jonas had not detrimentally relled on the money already paid by
BCBSM, Bscause of its rulings on the first two issues, the court
held it was unneceseary to address BCBSM's ERISA presmption
claim‘l BCBSKH was consequently held to be entitled to the
$11,591.05 previously paid to Jonee.

Jonss theresafter filed appeals as of right in thse case
instituted by his coneervator and the cass instituted by BCBSM.,
Those cases were congolidated for consideration by thig Court,

The filrst issue presasnted on appsal 1l whathar the
trial court erred in rling that ths subrogation clause did not
violate tha no-fault act’s proscription against aselgnment of
benafits. MCL 500,3143; HME5A 24.13142. That statutory section
provides: "An agreement for assignment of a right to beneiits
payable in the future is wveoid.,” We'find that BCBSMfs‘rights
under the subrogation clause do not constitute an "assignment” as
proscribed by the no-fault act.

. The differences between "assignment” and "subrogation”
ware explainad in 6A CJS, Assignments, § 5d, pp 597-598:

“The terms ’subrogation" and ‘equitabls
agslgnment’ are sometimes used synonymously when usgead
without regard to strict technical accuracy. Both are
creatures of equity, and both result in the
gubstitution of one perseon in place ¢f another with
relation to the debt or property invelved,

7Supbrogation, however, differs materilally from an
aggignment. Subrogation ls the act ¢f the law,
depending not upon contract, but upcon the principles of ~

equlty, while assignment 1s the act of the parties, and
depends generally on intention, Subrogatilon

4



presupposes an actual pagmsnt and gatisfaction of the
debt or claim to vwhic the party is subrogated,
although the remedy is kept alive in equity for the
benefit of the one who made the payment under
¢circumstances sntitling him to contribution or
indsmnity, whila assignment necassarily contemplates
the continued existence of the debt or claim aasigned.
Subrogation operatea only to secure contribution and
indemnity, whereas an assignment transfers the whole
claim. An assignment involves the dangers of champerty
and maintenance while subrogation deoas not.”

These distinctions, although technically subtle, are legally
gignificent,

In enacting the nenassignabllity section of the no-
fault act, the Lagislatura wae apparently concerned that an
individual might asesign away his or her rights to future banefite
in exchangs for gome present right, and ultimately be laft

without means to pay for medical expenaes which accrue in the

future. This concern is not applicable in the situation of a
subrogation agreement. With subrogation, the injured party's
tuture medical expenses will be pald -- the only question is, by

whom? If another party is legally or contractually liable for
ths medical expenses, the subrogee 1s sntitled to contribution or
indemnification from that person., If, such as hera, the subrogee
pays for expensas already paid by another party, the subrogee may
recover the money paid from the injﬁredvparty. In aitheor case,
though, ths injufed party‘s medical expensas have been paid. In
the latter situation, the Injured party iz simply not allowed to
obtain a double facovery of his or her expenses.

Morenver, under the rules of statutory interpretation,
the language used in a etatuts must be interpreted according to .-
the eastablished usages of the words. wfight v Dudley, 158 Mich
App 154, 157; 404 nmNw2d 217 (1986), In thoes casss which have
interpreted the nonaseignabllity ssction, this Court has daclined
to give "assignment” an expansive interprstation and instaéd has
limited it to its ordinary maeaning. Ses Jetna Cagualty & Surety
Co v Starkey, 116 Mich App 640, 644~645; 323 NW2d 325 (1982), lv

den 417 Mich 925 (1983); Lewls v Aetna Casualty & Surety Co, 108
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Mich App 136, 138;1397 311 NW2d 317 (1981). We agrea with that

strict interpretation. Had the Legislature intended to proscribe

more than just assigrnments, it could have gaid so expressly. We
simply have no authority to expand the plain language of MCL

500,3143; MSA 24.13143 in the manner urged by Jones. Lewig,

gupra.

We also reject Joneg’ claim that the subrogation clause
does not preciude recovery of duplicative benefits under the
ingtant circumgtancem, As found by the trial court, the clause
w#as very carefully drawn to gpecifically exclude recovery of
duplicative benefits unless the medical expenses were paid
pursuant to an insurance pelicy lssued to and in the name of the
injured party (here, Jones). It cannot reasonably be disputed
that Jones’ medical expenses were pald not by an insurancé policy
issusd in his nameé but by an insurancs policy lssued to a thirzd
person (Williams). The seubrogation c¢lause clearly and
unambiguously gives BCBSM the right to recover the money it paid
to Jones and relieves 1t of any liability for the expenses
already paid by Transamerica.

Jones next argues that BCBSM should be held to have
waived enforcement of the subrogation clauss because it paid
benefits knowing that Transamarica had already pald the sxpanses.
We disagree.

It ig generally recognlzed that a payment made under a
mistake of fact when not legally payable may be recovered if the
payez has not detrimentally relied on the payment and it wowpld

not be unjust to require relmbursement. General Motors Corp v

Enterprlss Heat & Power Co, 350 Mich 176, 181; 86 NwWw2d 257

(1857); Adams v Auto Club Ins Ass‘'n, 154 Mich App 186, 194; 387

NW2¢d 262 (1986), 1v den 428 Mich B70 (1987). Here, Jones can
hacdly claim dstrimental reliance since Transamerica has already
paid his present medlcal expangea and will continue to do so in

the future. Thus, the payment by BCBSM is not needad to moet
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thosa axpanaee.' indasd, the bulk of the monay paid by BEOBSM has
net been used for any expensss whatscever but remains in & trust
acecount of Jones’ attorney. It would not be anjust to raquire
that Jones raimburse that money to RBCBEM.

AlSe on appsal, BCHESK reguests that this Court zule on
the marits of it3 ERISA preamptilon clalm shovld we declds the
sbher lazsunes adversely to it. VWe decline te do so since (1) the
cleim will net affect the dispesition cof the case, (2) it was not
ruled on below, and (i} BCRSH hag not flled a <rogs-appeal from
the trial court's decision and, therefors, has not preserved ths

igswa on appeal. Michigan Aes’n cf Administrative Law Judges v

Pergonnel Dirwcior of the Stats of Michigan, 158 Mich App 388,

395: 40Z NW2d 19 (1986},

Affirmed. .

/s/ Bichard M. Maher

s/ Donald T. Halbrook, Jr.
/a/ Bussell E. Hoble
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