STATE OF MICHIGANK

COURT OF. APPEAL

WANDA CLUTE, SRS
! Plaintiff-Appellee, V
v .. Nos. 103878 & 105435

GENERAL ACCIDENT ASSURANCE COMPANY
OF CANADA, a foreign corporation,

Defendant-Appellant.

Before: Maher, P.J., and Cynar aﬂd Griffin,-JJ.
PER CURIAM o i

In separate appeals of right, which were consolidated
for consideration by this Court, defendant . challenges the
September 17, 1987, order and the December 4, 1987, Jjudgment {as
amended)} of the Wayne Circuit QOurt which, together, awar?ed
plaintiff benefits under the Michiqaﬂ no«fauit insurance act, MCL
500.3101 et seq.; MSA 24.13101 et seq., including personal injury
protection (PIP) benefits, work . loss beneflts, and statutory
interest. We affirm in part- and reVerse .in part.
¥

or a Becond time. In a

This case is before thlﬂ Cour A

prior appeal, we reviewed the proprlety of a directed verdict in

favor of defendant. Clute v General Acc;dent Assurance Co of

Canada, 142 Mich 640; 369% Nw2d SQiy(lgBS),drev d 428 Mich 871;
401 NW2d 615 (1987). The underlfing‘fagpsiof the case are as

follows.

"The plalntlff was one; of a group of people who
rented a van in London, Ontario,.lntendlng to attend a
gathering in Lansing. They stopped at:Detroit in order
to stay overnight, The plaintiff.decided to sleep in
the van on a couch which had‘been placed’ there by one
of the members of her group.¥“0Originally. the van was
parked behind the house, butalater was: moved to the
street. Still later it was moved® into“the yard near a
bedroom window of the house.[QTwo other persons also
slept in the van. T T
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"At approximately 3 a.m., a car, which was insured*
by State Farm Insurance Company, came through a service :
drive, jumped the curb and hit the van. - The plaintiff’
suffered severe injuries. '~ The defendant was the -
insurer of the wvan. A~ claim.was made. on behalf of -
plaintiff against the defendant, and .some PIP banefits
were paid. Eventually, however, the ‘defendant refused
to pay for additional replacement services, or to pay
for a modified transportation vehicle, and suit was
started.” 142 Mich App at 641-642.

Prior to . trial, for summary

disposition, asserting that defend:nt;;asiingdrer of the van, was
liable to pay plaintiff PIP benefits. The mction was denied and
the case went to trial. At the conc}usion/ef plaintiff‘s proofs,
defendant moved for, and was granted, a directed verdict. The
court reasoned that because the vanjnas not'being used as a motor
vehicle at the time of the accident, plalntiff vas not entltled
to no-fault benefits from her insurer, i.e., . defendant
Plalintiff appealed that  decision to thisgkourt. In a
two to one decision, this Court'agreed with the iower court;
Accordingly, the directed verdlct 1n favor of defendant was
affirmed. 142 Mich Aapp at 642 644. ’ Judge Hood, in dissent,
believed that the majority’s inquiry into whether the van was
being used as a motor vehicle at the time of the collision was
1rrelevant since the automobile whlch collided with the van was
being used as a motor vehicle. Judge~Hood would have held the
defendant liable for no-fault benefits. Id., pp 644-645.
Plaintiff appealed to the Supreme "Court which, after
oral arguments, reversed the g;ggg majority for the reasons
stated in Judge Hood’s dlssent The matter was remanded to the
trial court with directions to enter summary judgment in favor of

plaintiff on the question of defendant 8 llablllty. 428 Mich

B71.

On remand, plalntlff was granted summary dlSpOSltlon as
directed. The trial court thereafter conducted a hearing on the
issue of damages and determlned“that plalntlff was entitled to
benefits totalling 53590,739.00. fﬁThat amount included, among

other things, PIP and work loss benefits, and no-fault interest.l~




The court declined, over defendaﬁt7s ohjections, to offset the
amount by the benefits plalntiff recelved from the Ontario Health

Insurance Plan (OHIP), a Canadian publlc hea}th insurance program
available to ‘Ontario residents, and from tﬁe Oneida Bank,ﬂthe
Canadian Indian tribe of which plaintiff is a member. on
September 17, 1987, -the court :entered an order regarding
plaintiff’s entitlement to work loss benefits. On December 4,
1987, Jjudgment was entered against detendant, detailing the
amount of benefits owing to plaintiff {that judgment was
subsequently amended to correct a typographlcal error and to
insert a figure omitted from the orlglnal) Defendant claims its
appeals as of right from that order and judgment. %é

11 »

As its first issue, defendant argues that the trial
court erred in refusing to grant,‘it, a setoff as to benefits
plaintiff received from OHIP.  We. flnd no error-

Section 3109(1) of the no~fault actr MCIL, 500.3109(1);
MSA 24.13109(1), states that "[b]eneflts provlded or required to
be provided under the laws of any state or, the federal government
shall be subtracted from the personal protectlon insurance
benefits otherwise payable fDr the lnjury v ~Urder that section,
it is clear that defendant would be entltled to a setoff had
plaintiff received the benefits in- éuestien from the United
States government or a state government s;nce they seem to

[

duplicate the no-fault benefits. VJafosz'v DAIIE, 418 Mich 565,

573-574; 345 NW2d 563 (1984). We cannot, however, read § 3109(1)

of"beneflts received from a

50 broad as to permit a setofff

foreign government. In several other SECtana of the no-fault

'flc reference to Canada where

act, the Legislature has made epe

it intended the act to affect no-fault part1c1pants in regards to

that country or its c1tlzens.‘ See HCL 500 3111 & 500.3131; MSA
24,13111 & 24.13131. Had the Leglelature 1ntezded that no-fault -

benefits be offset by the receipt' of Canadian benefits, we

o PO
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believe it would have stated so expressly. By not mentioning
benefits received from the Canadian government in the setoff
scheme of § 3109(1), we can only assume the omission constitutes

a "“legislatively created distinction” so ‘as to preclude such a

setoff. ©See Dowling v Auto Club Casualty Ins Co, 147 Mich App
482, 486; 383 Nw2d 233 (1985). . :

In holding that § 3109(1) does not authorize the setoff
of benefitﬁ received from a foreign government, we are not
unmindful of the policy considerations behind the no-fault act
which would favor such a setoff, i.e., avoiding duplicative
recovery and reducing ' premium costs. However, to interpref 5
3109(1) in the manner urged by defendant wounld be an act of
jhdicial legislation. It is not the function of this Court to
* judge the wisdom or desirability of certain legislative policy

determinations. 0’Donnell v State Farm Mutual Rutomobile Ins Co,

404 Mich 524, 543; 273 NwW2d B29 (1579), reh den 406 Mich 1103
(1979) (citing New Orleans v Dukes, 427 US 2972 303; BGYS Ct 2513;
44 L Ed 2d 511 [1976]). We decline to extend § 3109(1) beyond
its plainly expressed meaning; ' ‘

Defendant next asserts"that § 3109(l) applies to the
OHIP Dbenefits received by plaiﬁtiff because it filed a
“certification of compliance” in ;éé;raancegqith MCL 500.3163(1);
M5A 24.13163(1) and is,,théreforeﬂAequtleduto the same rights
and immunities as a Michigan~bas§§ ipiure;(JMCL 500.3163(3): MSA
24.13163(3). However, this assertion mereljfbegs the gquestion in
dispute. Under our interpretation of; 5 3105(1), not even a
Michigan~-based insurer would be.entithd to_h setoff of benefits
received from the Canadian governmént.

Defendant further asserts »fhat the certification of
compliance expressly permits the setoff of ‘the OHIP benefits.
The pertinent language of the certification provides:

"Such certification is furthef conditioned to the

extent that if such policy  also provides direct

benefits without regard to  fault pursuant to
contractual agreement, the law of Canada or the law of




such other state or territory, then (1), the personal
and property protection insurance benefits provided for
and in accordance with this certification shall not
apply to the extent that benefits for the same elements
ef loss are paid, payable or required to be provided
under such contractual -agreement, the law of Canada or
the law of such other:state.or.texrritory, and (2) the
total amounts of personal -and property protection
insurance benefits which would be payable in accordance
with this certification ghall be reduced by the amount
paid, payvable or required to be provided for the same
elements of loss under such contractual agreement, the
law of Canada or the law of such other state or
territory.” (Emphasis added.)

Defendant interprets the above-language to mean that any covered
loss paid pursuant to Canadian 1law;;whicﬁ duplicates benefits
under the no-fault act is subject);o‘gé;off against the amount of
benefits owed under the policy of insurance issued by defendant.
Plaintiff apparently concedes thét the certification has that
effect but argues that the commissioner of insurance exceeded its
statutory authority by allowing the setoff of Canadian benefits.

Upon invitation of this Court, the commissioner of
insurance filed an amicus curiae brief which, we believe, assigns
the proper interpretation to the certification language. The
commissioner states: '

"It is the position--of. the  Commissioner of
Insurance that the certification: (assuming that it is
binding on all the - parties)“-does not purport to
authorize setoff of .OHIP :benefits. - Instead, the
certification by its own language only provides that
benefits otherwise payable under Appellant'’'s policy are
not duplicated by caoverage 'resulting from filing the
certification. The certification simply does not
address the separate question of whether the Appellant
can set off payments from scurces other than its
policy, such as OHIP benefits, (Emphasis in original,)

ok ok

“Under this provision, .if the insurer’s policy
provides first person benefits without regard to fault
(either by contract, or pursuant to state or Canadian
law), then benefits payable .’'in accordance with this
certification shall not apply’ to. the extent that
benefits for the same elements of loss are payable
under the policy. An insurer does not have to pay
first party benefits ‘for the same elements of loss’
pursuant to its policy and. again pursuant to the

certification. This lanquage does not say whether the
insurer can set off benefits provided outside its
policy (such as QOHIP benefits).” (Emphasis in

original).
Because the certification of compliance dees not, by its texms,

purport to authorize the setoff of Canadian benefits payable

-5--



outside the policy, defendant is not entitled to a setoff of the
OHIP benefits received by plaintiff.2
III
Defendant next argues that +the benefits plaintiff.
received from the Oneida Band should also be setoff against the
no-fault benefits paid by defendant. -For the same reasons as

discussed in Issue I, we disagree.. The One'da Band benefite were

not provided by a state gouernment or our federal government.
Hence, they cannot be seteff against plaintiff’'s no;fault
benefits. o

v

As its next issue on appeal ‘defendant asserts that the
trial court erred in flndlng that plaintiff was temporarily
unemployed on the date of the ac01dent, thus entitling her to
work loss beneflts We agree -

Sections 3107(b) and 3107a of the mo-fault act, taken
together, provide that an insured wholis temporarily unemployed
at the time of the accident is entitled to woék loss benefits for -
a maximum period of three years follow1ng the accident in ‘an
amount based upon the income earned durlng the insured’s last
month of full-time employment, but not to exceed $20 per day.
MCL 500.3107({b) and 500.31b7e; MSA 24.13107{b) and 24.13107a.
An insured may be found to be temborarily unemployed for purposes
of §§ 3107(b) and 3107a where, although he or she is unemployed a
the time of the accident, thet pé}s§h is,.df'would have been but
for the accident, actively seekind employm=nt and there is
evidence showing the unemployed ‘stetus would not have been
permanent if the injury had not occurrei See gg;g v DAIIE, 137

Mich App 603, 609-610; 357 NW2d @98 (1984); Szabo v DAILE, 136

Mich App 9, 13-14; 355 NW2d 519 (1983). However, a bare
assertion of intent to secure employment, absent independent
o a

corroboration of such intent or actions taken +to obtain

employment during the period of unemployment, is insufficient to



render the injured person “temporarily unemployed.” Cole, su ra,

p 610; Oikarinen v Farm Bureau Mutual Ins Co of Michigan, 101

Mich App 436; 300 Nw2d 589 (1980);.lv den 411 Mich 908 (1981).

In the case at bar, plaintlff worked in New York as
part of the Young Adult Conservatlon‘Corps from June to September
of 1978. She quit the -Job to help care for her disabled
grandmother. She also reenrolled 1n high. school at that time but
- dropped out in November of 1978.. From that date until the
accident in May of 1979, plaintiff‘steyed home full-time with her
grandmother and assisted with theghoueehold%chores. Although she
claimed her grandmother paid her $3 per hour for her services,
she also stated that between November of 1978 and May of 1979,
she did not earn any money . Plaintiff further testified that,
prior to the accident, she had planned to apply for a jOb on the
reservation assisting the older people She admltted, though,
that she had never submitted an employment application to that
end. Plaintiff presented no wrtnesses vwho corroborated her
intention to seek work. A

Given the abovenfactstﬁﬁe'hold the trial court clearly

erred in finding. -that 'plainti !es; temporarlly unemployed,
within the meaning of §§ 3107(b)‘and.3107a, and thus entitled to
work loss benefits. It is undlsputedfthet at the time of theA
accident plaintiff was not employed”end uasfnot actively seeking
employment. Rather, the dispute concerns whether plaintiff had
presented sufficient proof of an rntention to return to work. We
do not believe that plaintiff's‘étatement of intention, absent
some independent corroboration, constitutes sufficient proof.
Were we to hold otherwise, the flood oates of liability for work
loss benefits would be thrown wide open. Unemoloied insureds,
althoughvhaving no real intention*ot seeking :;floyment, could
collect work loss benefits upon their own.afterwthe-fact, self-

serving statements of intention. j Consequently, we reverse the

trial court’s award of work loss beneflts to plaintiff.

T



v’

As the final issue on ‘appeal, defendant claims _the
trial court erred in calculating no-fault penalty interest as of
thirty days efter plaintiff submitted propffof losg, Defendant
asserts that its refusal to pay wds{not unreasonable until the
Supreme Court rendered its decisien, in the ‘prior appeal and,
therefore, interest should not begin aecruing until thirty days

after that date.
Section 3142 of the no~fault act provides:

"{1) Personal protectlon 1nsurance benefits are
payable as loss accrues

"(2) Personal protection insurance benefits are
overdue if not paid within 30 days after an insurer
receives reasonable proof of the-fact and of the amount
of loss sustained. If reasonable proof is not supplied
as to the entire claim, the amount’ supported by
reasonable proof is overdue if not paid within 30 days
after the proof is received by the insurer. Any part
of the remairder of the claim that is later supported
by reasonable proof is overdue if not paid within 30
days after the procof is received by the insurer. For
the purpose of calculating the extent to which benefits
are overdue, payment shall be treated as made on the
date a draft or other valid instrument. was placed in
the United States mail in a properly addressed
postpaid emnvelope, or, if not’ so posted on the'! date of
delivery.

“(3) An overdue payment.bears simple interest at
the rate of 12% per annum.”. MCL 500.3142; MSA

24.131472. _ S , //’

Contrary to what defendant asserts, d reasonable

refusal to pay ‘does not toll the;‘ccrual of penalty interest.

Penalty interest must be assessed agalnst a no-fault insurer if

the insurer refused to pay benefxﬁ “and is later determined to be

liable. This is true even where the ‘refusal to pay was based on

then~existing law and was made ln ood faith. Bach v State Farm

Mutual Automobile Ins Co, 137 Mlch1App 128,°131~132; 357 Nw2d 325

(1984), 1lv den 421 Mich 862 (1985),' Nash v DAIIE, 120 Mich App
568; 327 NwW2d ‘521 (1982), lv den 417 Mich 1088 (1983). See also,
Joineg v Michigan Mutual Tns Co, 161 Mich App 285, 291-295; 409

Nwzd 808 (1987). Compare Sharpe v DAIIE, 126 Mich App 144; 337

Nw2d 12 (1983)(vhere dispute concerns actual amount owing to



plalntiff, and not an’ “igsue’ of pl’.‘éé&w{.t}"'i"‘"
ld

The trial court did o :
PRI GG

interest accrulng thirtY‘ days Tafter, -sh%%f

proof of loss.

since_

nelther party has pfevailgdAi

o

As/~R1chard M. Maher o
3 sﬁaWalter P, Cynar
i/séﬁRlchard A. Griffin:

RO

1 1 a separate and..unconsolidatediappeal,i Clute v General
Accident Assurance Co' of Canada i} (Dccket No¥i#106425) , defendant
also appeals .the award. ofvattorneyifeesatoiplalntlff :under the
no~fault act, . MSAY2471 3148(1)," and. court:rule,

MCR 2. 403(0). . £ kR e S e

2 In response ‘to the " insurancesy amicus curiae
‘brief, defendant asserts. that,hunderw;he terms of tha lnsurance‘
pollcy itself,:r setoff of OHIP.benefits was: authorlzed.» A review
of the record reveals that ‘defendant: falled ‘to’ raise . this claim-
at the September. 14, .1987,imotiony hear;ng. Moreover, . throughout
these appellata’ prmceedlngs, 1nclud1n
challenged . only- the®;trialfjic
Michigan ‘no-fault stat te
authorized. the .setoff.
‘raised factual-guestio
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