
.. _,": 

69924' FfLED fK) 
cg Jr.'·' 20 iH! o. '1 l l• hi1 HI { V 

UNITED STATES DISTRICT COURI' 

FOR THE WE.STERN DISTRICT OF MICHIGAN 

NATICM'lIDE. JNSURANCE 'ca1PANY; 
SubrCXJee of JAMES G~1S and 
KAREN GRCX:MS. 

v 

J. T. BATI'S, INC. I 

Defendant. 

File No. GBB-557 CA6 

. I 

JUIX3MENT ORDER 

In accordance with the opinion dated January ft, 1989; 

IT IS HEREBY ORDERED that defendant's M:Jtion for Sunm:rry Judgrrent is 

GRANI'ID, and that Plaintiffs' lvbtion for Surrm:rry Judgrrent is DENIED; 

IT IS FURI'HER ORDERED that Judgrrent is entered IN FAVOR of DEFENDANT', 

I 

J. T. BATIS, Inc. , and AGAINST PLAINI'IFFS, Nationwide Insurance Canpany, Janes 

Groans and Karen Grcx:ms. 

DATED in Kalam::tzoo, MI : 

9 

RI GIARD A. · ENSLEN 
U.S. District Judge 

MICHIGAN TRIAL LAWYERS ASSOCIATION 
501 South Capito!, Suite 405 

Lansina, Michigan 48933 
Phon~: (5'17) 482-T740 
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UNITED STATES DISI'RICT COURI' 
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FOR 'lHE WESTERN DISI'RICT OF MICHIGAN ·/.'ESTER~i O!S T. Q; ~~CH. 

8 y --·~j-~-·-------
NATICNWIDE INSURANCE a::t1PANY I 
Subrogee of JAMES.GRCCM.S and 
KAREN GRCXMS. 

v 

J. T. BA'ITS, JNC., 

Defendant. 

File No. GBB-557 CA6 

OP IN Im 

This IMtter is before the Court on cross rrotions for surrrrary judgrrent. 

For the reasons stated below, the Court will grant defendant's rrotion and deny 

plaintiff SI • 
• 

Facts 

On April 5, 1987, Jarres and Karen GI"CX.JfllS were injured in an autarobile 
I 

accident. They incurred m::rlical expenses in the arrount of $20,930.50. At the 

tirre of the accident, the Grcx:JmS had no-fault autaTobile personal injury pro-

tection benefits under a CCDrdinated benefits policy issued by Nationwide 

Insurance Carpany ("Nationwide"). Mr. Grooms was an employee of J.T. Batts, 

Inc. ("Batts") and he and his wife were participants in Batts' Enployee Medical 

Benefit Plan ("the plan"). The plan is an errployee welfare benefit plan within 

the rreaning of the Fnployee Retirerrent Incare Security Act ("ERISA"), 29 u.s.c. 

1002(1). It provides for reinburserrent to ernployees and covered dependents for 

certain rredical, dental, surgical and hospital care expenses. 'Ille plan also 

contains an exclusionary clause which provides that, "Expenses are not covered 

and no benefits shall be paid on account of rredical charges for services in-

curred as a result of a rrotor vehicle accident." 
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The plan refused to reimburse the Groans for their rredical expenses 

incurred as a result of the autarobile accident. Nationwide paid the rredical 

expenses and, tcgether with the Groans, sued Batts in Ottawa County Circuit 

Court for reirnburserrent. 1 Batts rerroved the case to this Court on the grounds 

that the Groans' claim is one for denial of benefits which arises under ERISA 

§502 (a) (1) (B), 29 U.S.C. §1132 (a) (1) (B). 2 

In its rrotion for surrrrary judgrrent, Nationwide argues that Michigan 

law requires Batts to reimburse it for the :rredical expenses paid on behalf of 

the Groans since, under Michigan law, health and accident insurers are deerred 

the primary insurer for such losses, while no-fault insurers are deerre{] secon­

dary insurers. Federal KeITper Insurance Co. v. Health Insurance Administration, 

Inc., 424 Mich. 537 (1986); Auto ONners Insurance Co. v. Lacks Industries, 156 

Mich. App. 837 (1986). Batts does not dispute that Federal Kerrpe:r: applies to 

ERISA employee welfare benefit plans. Northern Group Services v. Auto ONners 

Insurance Co., 833 F.2d 85 (6th Cir. 1987). 'Rather, Batts argues that, because 

its plan totally excludes coverage for autorrobile accident-related expenses, the 

Federal Kemper rule does not mandate that it provide coverage for the Groans' 

expenses. 

Standard 

The Court may not grant surmary judgrrent unless there are no material 

facts in dispute and the rroving party is entitled to judgrrent as a matter of 

law. Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty lobby, 

Inc., 477 U.S. 242 (1986); V.iatsushita Electric Co. v. Zenith Radio Corp., 475 

U.S. 574 (1986). No material facts remain in dispute in this action, and the 

only remaining question is which party is entitled to judgrrent as a matter of 

law. 
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Discussion 

1. Jurisdiction. Only the defendant resp::mded to an order requesting 

the parties to discuss whether this case was properly rerroved. I originally 

believed the case presented a federal question only by way of Batt's defense, 

since I understcx:xl Batts to argue that rerroval was proper because ERISA 

pre-empted the Michigan law on this subject. In its responsive brief, ho.vever, 

Batts has clarified its position. 

Batts argues that the Groans' claim against it arises under ERISA, 

since they argue that the plan unreasonably denied coverage for their autarobile 

- accident-related injuries. This is a claim to recover benefits due under an 

ERISA plan, within the rreaning of 29 U.S.C. §1132 (a) (1) (B). Since Nationwide 

has standing to pursue this claim only because it is the Grcx:rns' subrogee, its 

claim against Batts is also a claim for denial of benefits, arising under 

section 1132. See Herman Hospital v. Meba Medical & Benefits Plan, 845 F.2d 

1286 (5th Cir. 1988); Misic v. The Building Service Enrployees Health and WElfare 

Trust, 789 F. 2d 1374 (9th Cir. 1986); Wisconsin Depa.rtrrent of Health and Social 

Services v. Upholsterers International Union Health and Welfare Fund, 686 F. 

Supp. 708 (W.D. Wis. 1988). Batts further disclaims any argurrent that Federal 

Kerrper is pre-empted by ERISA. Instead, Batts argues that even under Federal 

Karper it has no objection to pay benefits for the Groans' injuries. 

I agree that federal jurisdiction exists in this case. 'Ihe plain­

tiffs' corrplaint, although pleaded in a single count, actually raises tv..D 

claims. One arises und~r federal law, and the other arises under state law. 

First, the plaintiffs claim that Batts improperly denied th2nl benefits under an 

errployee v.ielfare benefit plan because the plan provision that excludes coverage 

for autarobile accident-related injuries is void as a matter of public policy. 

'fuus, their claim is one to "recover benefits due to [them] under the tentlS of 
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[their] plan [or] to enforce [their] rights under the terms of the plan .••• " 28 

u.s.c. §1132 (a) (1) (B). Nationwide is subrcxjated to the Groans, for purposes of 

this claim, and the Grcx:ms' claim arises under ER.ISA. Rerroval was, therefore, 

proper. 3 The plaintiffs' second claim arises under state law. Nationwide 

argues that, under Federal K.errper, Batts mst assurre primary liability for the 

Groans' medical expenses. Because this claim is virtually identical to the 

ERISA claim, the Court will exercise its pendent jurisdiction and decide all the 

. ted 4 issues presen • See Gaff v. Federal Deposit Insurance Corp., 814 F.2d 311 

(6th Cir. 1987). 

2. Batts' Denial of Benefits. The plaintiffs argue that, under 

Federal I<errper, the Batts plan mst accept prirrary coverage for the Grooms' 

rredical e}..-penses. Federal I<errper held that, where no-fault and health or 

accident insurance policies contain conflicting coordination of benefits 

clauses, the no-fault insurer's clause takes precedence, leaving the health 

insurer priniarily liable for the insured's health-related expenses. Id., 424 

Mich. at 551. In that case, the Michigan Suprerre Court construed a health 

insurance policy containing an "excess" coverage clause. Id. at 544. The 

clause read, "Under 'No Fault' legislation the benefits of this plan shall be 

determined after the benefits provided by ''No Fault' legislation in those states 

where such.legislation is in force and allCMable by law." Id. at 540. Thus, 

the health insurance policy unambiguously provided sore arrount of coverage for 

victims of autorrobile accidents. It provided coverage to the extent that "No 

Fault" legislation required it to do so. The only question presented, and the 

only question decided by the Michigan Suprerre Court, was whether this clause 

provided coverage only after an in5ured's no-fault coverage had been exhausted, 

or whether Michigan's no-fault insurance statute, ~o., 500.3109a, required the 

health insurer to accept primary liability. The Suprerre Court found that 
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section 3109a required health insurers, whose plans contained cex>rdination of 

benefits clauses, to accept prirrary liability. 

That holding simply does not apply to the Batts plan. 'Ihe Batts plan 

provides no coverage for injuries sustained in autarobile accidents, whether or 

not the participant has other insurance to cover the loss. 'Ihe plan does not 

contain a cex>rdination of benefits clause, it contains an outright excusion of 

coverage. Federal I<errper did not address this issue, and no Michigan case has 

extended the Federal Kemper holding to invalidate exclusions frcrn coverage for 

autorrobile accident-related injuries. 5 Because the plan language is clear and 

unarnbiglious, it must be enforced. Fresard v. Michigan Millers Mutual Insurance 

Co., 414 Mich. 616 (1982); Raska v. Fann Bureau Mutual Insurance Co., 412 Mich. 

344, 361-62 (1982); Usher v. St. Paul Fire & Marine Insurance Co., 126 Mich. 

App. 443, '447 (1983) .... 

Nationwide argues that Batts' exclusionary clause is void as a matter 

of public policy because it subverts the Federal I<errper holding. Because the 

Batts plan seeks to avoid the effect of Federal Kerrper by carrpletely excluding 

coverage to that of a no-fault insurer, Nationwide argues that the plan suffers 

frcrn the sarre defects as the I?Olicy at issue in Federal l<eilper. As indicated 

al:xJve, I do not read Federal Kemper so broadly. Federal I<emper did not require 

health insurance plans to offer coverage for autarobile accident-related in-

juries. Rather, it held only that, where such coverage existed, it was primary 

to the coverage available under no-fault insurance policies. In the absence of 

an authoritative state court ruling to that effect, I am unwilling to extend 

Federal Kemper to invalidate the exclusionary clause at issue here. 6 State law, 

therefore, does not m:mdate that Batts provide the coverage sought, and in fact 

requires that Batts' exclusionary clause be enforced. See Raska, 412 Mich. at 

361. 

5 
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Similarly, federal law does not require ERISA plans to provide cover­

age for autambile accident injuries. As the Sixth Circuit held in M::x:>re v. 

Reynolds M2tals eorrpany Retirerrent Program, 740 F.2d 454, 456 (6th Cir. 1984), 

11 [C]ourts have no authority to decide which benefits employers nust confer up:m 

their employees •••• " See also Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504 

(1981) (private parties creating an errployee benefit plan have discretion to 

define the content of benefits under the plan). No federal court has ever 

mandated that ERISA plan include coverage for particular injuries and the 

statute does not contain that requirerrent. Batts, therefore, was not required 

by Michigan or federal law to provide an employee Welfare benefit plan which 

offered coverage for autorrobile accident-related injuries. Its plan does not 

provide that coverage, and the exclusion fonn coverage is not dependent llp)n the 

existence of any other insurance. Under these circumstances, the plain language 

of the plan IT0.1st be given effect. The Grcx::ms' were not entitled to receive 

benefits fran the'plan. Thus, the plan's denial of benefits was not arbitrary 

and capricious. Varhola v. Cyclops Corp., 820 F.2d 809 (6th Cir. 1986); Cook v. 

Pension Plan for Salaried Thlployees for Cyclops Corp., 801 F.2d 865, 860 (6th 

Cir. 1986); M.:ore, 740 F.2d at 457. The defendant's rrotion for surrrrary judgrrent 

is granted. 
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RI01ARD A. ENSLEN 
U.S. District Judge 
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1/ In its. carplaint, Nationwide alleged that it had paid rredical and hospi­
talization expenses on behalf of the Grcx::rns, and "has becare subrogated in like 
arrount." Ccroplaint, <][8. Nationwide argues, therefore, that it has becare sub­
rogated to the Groans and sues to enforce their right to benefits under the plan. 

2/ Section 1132 (a) (1) (B) provides that, "A civil action rray be brought (1) by a 
participant or beneficiary •••• (B) to recover benefits due to him under the terms 
of his plan, to enforce his rights under the terms of the plan, or to clarify his 
rights to future benefits under the terms of the plan." 

lf This case thus differs fran Transarrerica Insurance Co. v. Michigan I.aOOrers' · 
Health Care Fund, No. L88-259 (W.D. Mich. Nov. 9, 1988) (Gibson, J.) (unpub­
lished), and State Farm Mutual Autorrobile Insurance Co. v. fl:nployee Benefit 
Administrators, Inc., No. G87-284 (W.D. Mich. October 20, 1988) (Gibson, J.) 
(unpublished) • In those cases, the plaintiff no-fault insurers did not claim 
rights as subrogees of their insured, the participants in the ER.ISA plans at 
issue. 'Ihe no-fault insurers did not claim an arbitrary and capricious denial of 
benefits by the ERISA plans. Instead, they argued only that Federal I<errper gave 
them an independent cause of action, arising under state law, for reirnburserrent 
frm the ERISA plans. Since ERISA does not preempt the Federal I<errper claim, and 
since the no-fault insurers did not raise a claim under ERISA, the federal ques­
tion arose only by' way of defense and rerroval was improper. 

!/ . Nationwide' s Federal :Kanper claim arises under state law. Northern Group 
Services did not hold that ER.ISA required errployee welfare benefit plans to 
provide for prirrary coverage of autarobile accident-related injuries. It held 
that ER.ISA did not preclude state law mandating that result. Further, an insurer 
suing to recover pay:rrents under Federal I<aTper is not, in its CMn right, a ben­
eficiary or participant in an ERISA plan with standing to sue under 29 u.s.c. 
§1132 (a) • Thus, Nationwide' s Federal Kerrf€r claim, as opposed to its insureds' 
ER.ISA claim, exists only as a natter of state law and provides no independent 
basis for federal jurisdiction. 

5/ Plaintiffs argue that Auto-<Mners Insurance Co. v. Lacks Industries, 156 
flich. App. 837 (1986), extends Federal Kenper to r:olicies containing outright 
exclusions of coverage. I disagree. The clause at issue in Auto--0.mers excluded 
coverage for, "Charges for or in connection with a sickness or accident for which 
the errployee or dependent is entitled to benefits under any No Fault Autorro­
bile •.• Statute under which the covered person is entitled to benefits." Id. at 
838-39. Again, the exclusion fran coverage is made dependent llp)n the existence 
of other insurance, as was the exclusion in Federal Kerrper. 

6/ In its reply brief, Nationwide basically concedes that exclusionary clauses 
are enforceable under Michigan law. It states, "Of course, plaintiff does not 
contend that defendant is not entitled to include neutral exclusionary clauses in 
its plan. For example, if defendant excluded coverage for broken legs, defendant 
would not be required to pay benefits for a broken leg rrerely because the broken 

7 



... ,. 

leg incurred [sic] in an autarobile accident." Reply Brief at 5. The 
exclusionary clause at issue here, h~ver, is "neutral." It excludes coverage 
for "rredical charges for services incurred as a result of a rrotor vehicle acci­
dent." This language does not refer to the existence of other insurance, it 
excludes coverage based upon the cause of the injury. The clause is every bit as 
"neutral" as a clause extending coverage for all broken legs. 
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