STATE OF MICHIGAN

COURT o F APPEALS

ARLENE K. CONLEY,
Plaintiff-Appellee,

v : .- s Y . No. 103360

vTASSOCIATED GENERAL INSURRNCE
jCOMPANY, : ‘ ol

'DefendanteAppellant,V

'f‘BEfORE{p Kelly, P. J., and;Sullivanland’M.J:#Shamo*gkJJ..dﬁ

‘,'PER CURIAM

Defendant Assoc1ated General Insurance Company (AGI)bLe”

appeals by rlght the c1rcu1t court s grant af summary dlsp051tlonr~“'k

2,and award of $33 660 in no- fault work 1oss beneflts to plalntlff,??‘ﬁ"

‘Arlene K. Conley We. afflrm :
‘ k ‘ This flrst party no—fault case‘ 1nvolves plalntlff s
‘clalm ‘that- shevls EntltlEd to’ be pald full work 1oss beneflts byfl
'lher 1nsurance carrler as a result of a mlnor automoblle accldent
1n whlch she was 1nvolved on June 2, 1983./ Plalntlff s no~fau1t‘
‘«11nsurancefcarr1er,‘AGI pald for all medlcal expenses and wage’“
~loss from the date of the acoxdent unt11 September 14, 1984.
Plalntlff's .work~loss beneflts were: termlnated ‘as Of September
bld,’ 1984, and plaintiff flled su1t ‘on - May- 30, 1985 agalnst
;Mlchlgan Mutual Insurance Company for the balance of beneflts due,lu
her,p‘Thereafter,-Mlchlgan Mutual,uasfdlsmlssedVand‘proper party‘
defendant -AGI. "was added. '“Plaintiff filed'fher' first‘ amended'
complalnt on October 8, 1985, namlng AGI as defendant Plalntlff?
moved for ‘summary dlsposltlon pursuant ‘to MCR 2. llG(C)(lO) ~»On
September 2, 1987, judgment was: ‘entered in plaintiff's favor. l“;
the amount of $33 660, representlng the balance of three years'
benefits under §3107 of Michigan's no-fault insurance act, MCL

500.3101 et seq.; MSA 24.13101 et seq.

i *Recorder's Court judge,. sitting on ‘the Court of Appeals',by
y assignment. . o S .
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AGI contends that it is not responsible for plaintiff's
work-loss benefits as plaintiff's personal physician released her
to return to work. AGI argues that the employer's subsequent
perfunctory examination, completed by its staff physician, does
not guarantee plaintiff three years of work-loss benefits.
Further, AGI claims plaintiff's move away £from her former
employer's work site renders her ineligible for such benefits.

Flaintiff's initial physician, Dr. Jack Buck, examined
her the day after the accident and determined plaintiff was
disabled from performing her work on her former employer's'
{Gibson's) assembly line. Buck referred plaintiff to outpatient
physiotherapy and after X-rays showed degenerative changes
between the C5 and C6 vertebrae, he referred plaintiff for an
orthopedic examination. In a November 1, 1984 letter, Dr. Buck
wrote that it was his opinion that plalntiff should . "be
considered permanently and totally disabled from doing her usual
assembly line work at Gibson's."

Plaintiff was then referred by Dr. Buck to Dr. .John‘

;DeBru1n, an orthopedlc spec1allst 1n the Lan51ng area, who 1n7f

"ilturn referred plalntlff tojDr John Jerome,

a: psychlatrlstr

1eethe, Ingham County paln cllnlc‘ :In ‘the sprlng’ of 198

;“DeBru1n 1nformed plalntlff that he could not contlnue; her on;

ufﬁtdlsablllty.ﬂiﬁ

Plalntlff then moved north to Traverse Clty, where her;h

‘ff parents'rllved,n- nd contacted Dr‘ Oswald Clark

examlned plalntlff and found that she had half the normal rangef‘”

' of motlon 1n her neck when turnlng her head to the 1eft or rlght"”h:"

fand tlpplng 1t back and forward Plalntlff s grlp test responses:d
were also less than normal for‘a 39 year~old female. Further
testing revealed the- presence of degeneratlon~ of the‘ dlSkS
between the fifth and sixth cervical vertebrae. ,Dr;‘blark was
unable to determine whether plaintiff's disk‘degeneration mas the
result of the automobile accldent or was merely the result of

normal wear and tear.



'On October 6, 19B4, at plaintiff's request, Dr. Clark

gave'plaintiff'authorization to return to work. Plaintiff then

took Dr. Clark's release for work to her supervisor at Gibson’s.

He asked plaintiff if she was feeling better, and plaintiff told

him that she was not. ©Flaintiff's supervisor then sent her to

see the shop physician.

Dr. Ahmad Younis examired plaintiff on October 19, 1984

and, based upen plaintiff's complaints of continued numbness in

her left‘)upper extremity, the restrictions - placed upon her

.activities,(and the reguirements of her job, "he concluded thatj.>

fplalntlff should not return ‘to" her work handllng equ1pment on the

assembly llne» - He further adv1sed the company that plalntlff“;‘

should never return to llne work

‘In grantlng<pla1nt1ff‘s MOtion'Eor”summary dispoeitiong

o pursuant to‘MCR 2—116(C)(10) fthe c1rcu1t court:- determrned thatu[

'thls Court's rullng in Lenart v DAIIE, 156 Mich App 660; 401 Nw2d

'i900 (1986), lv den 428 Mlch 914 (1987), was dlSpOSlthE. andu7

5} requlred the court to. award plalntlff the balance of unpald WOrk—

‘loss beneflts g pursuant ko Mlchlgan s no—fault act, MCﬂ,

"<there was an issue of fact as to the CrEdlblllty of the varlous

“‘ doctors, however; there was no’ dlspute of Eact that the company

~ 500. 3107(b), MSA 24, 13107(b).  The c.chult court agreed that

—

doctor told plalntlff she could not: return, to work ‘ The c1rcu1t'n

‘court ‘went on to note that the dlSpUtEd facts as to whether or\ 

" not the doctor s recommendatlon was - correct or whether ‘or not heﬂtrr

~completed an :.adeguate physrcal examrnatlon‘fto come‘ﬂ 0‘,that”'

~.conclusion waS’irrelevant under Lenart, SUpraw.

_Ianenart v ' DAIIE, eupraf plaintiff, a brakeman for .

Grand Trunk Western Railroad, was injured in ‘an automobile
‘accident. Following treatment, plaintiff's doctor prescribed
pain medication and certified that plaintiff was able to return
to work with restrictions. Plaintiff's employer, Grand Trunk,
had rules requiring that an employee be able to work without

restrictions and without pain medication and refused to allow

plaintiff to return to work until he was off pain medication..

—-3-



Lenart moved for summary disposition pursuant to MCR 2.116(C){(9)
and (10) on his «claim for ‘continued work-loss benefits as
provided by §3107(b) of the no~fault act.

One of DAIIE's.deposed doctors opined-that examination
of Lenart revealed no objective finding of injury, and the’pain
medication Lenart was taking was not medically warranted'
treatment. The trial court granted ‘plaintiff's"motion for‘
summary disposition, .finding that §3167'speaks‘of work-that a
person would have performed had he not been 1n]ured and that
plalntlff s medlcatlon kept plaintiff from belng able to return}:
to work. The tr1al court ruled -that whether the doctors who‘

testified for defendant thought plalntlff s medlcatlon ‘was® not -

appropriate was ‘a- collateral issue Wthh d1d not affect the fact =

that plaintiff had followed his doctor's treatment afterihls work‘
accident and was kept. from returning to work; therebycincurrlng
loss of 1ncome from work loss., o : | i

This Court agreed that ' DAIIE's doctors" depositionsd
‘v:clearly-raised ‘a - factual dispute as to. the medlcal nece551ty off
‘_plaintiffts need - for pain medlcatlon, - However, 1t ruled’ that;
this issue was irrelevant-as §3107'compensatesfthe injured person

for .income he would have received but for the accident.and not

for loss of ‘wage-earning ‘capacity. - Lenart, supra:at 766, citing

for :support. OuelletteIV‘Kenealy, 424 Mich 83, 87; 378 NW2d 470

v5(1985)€v1APPlY1ng thlS test, the Lenartvcourt reasonedcthat'”butff S

for"fgthe automoblle; acc1dent,, Lenart would 'have’dbegun

treatment by the doctor who prescrlbed paln medlcatlon, and'"butl

for" that pain medlcatlon and his employer's rules, Leénart could;"‘

“‘have returned to work. ‘Therefore; Lenart suffered work - lossas-a

result of his injury. Lenart, supra at 667-678.

We believe Lenart, supra, is dispositive and was

properly relied on by the circuit court. Here, as in Lenart, AGI
has raised factual questions concerning plaintiff's capacity to
work and the competence of the company physician's examination of
plaintiff. However, these issues are not material under Lenart.

AGI has raised no 1issue of fact concerning plaintiff's actual

—



loss of 'wages 'flowing* from the aécidént. Thérefore, Summary o

disposition and judgment was properly grantéd'pursuant to the

judicial ihterpretatidn of 53107(b) setbforth.in»Lenart, supra;

’and Quellette, supra.

Contrary to AGI's contention, the record does not show-

that Dr. Younis' decision ‘that plaintiff not. return to work

handling équipment on the line was based on plaintiff's desire

not to go back to work or that Dr. Younis was even aware of such
a desire. Further, AGI has not shown how plaintiff's relocation

of residence affects her entitlement to benefits. Had Dr. Younis

determined that plaintiff was fit to return to work but plaintiff !

‘refused to do so due to ’her relocation, our ruling might be
different. However, as it stands, the fact that pléintiff moved
some distance away from Gibson's is irrelevant to the question of
plaintiff's entitlément to work-loss benefits.

The circuit court's grant of summary disposition énd

award of work-loss benefits to plaintiff is affirmed.

/s/ Michael J. Kelly
-/s/ Joseph B. Sullivan
/s/ M. John Shamo '



