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. Cross—Appellant, :
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AUTO CLUB INSURANCE ASSOCIATION, ON REHEARING
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Before: Gillis, P.J., Weaver and G.S. Allen,* 1.
WEAVER, 1.

On rchearing, the defendant insurer challenges this Court's previous opimion wnicn ainrmed the

circuit court's order of summary disposition in pluntiff's fovor, Nasser v Auto Club Ins Assn, o Mich App

s NW2d (1988).  Afier considering the arguments on the motion for rchearing, we find it
necessary to elaborate on our provious opinion so as ro prevent any possible misreading of cur holdings.

Plaintflwey involved in o miner automobile accident on April 135, 19820 Upon the recommendation
?aHu ‘»«;Eiwzn the internist who cxamined phiniiit on the day of ihL accident, plamtiff was
FUSZL from \1 iy 4 through May 21, 1982, and 2gain from June

:p wient phasical therapy from Moy 2-1 through May 28, 1682,

=

aod from Anril 1 throesh Aoprid 30,

b

W L‘_\’ 10872, l’.’.zmim ;:15@1} *‘uu:.cfit

‘

b expomaes amouned 10 S25 0020

no-
b 1,
s choasing, Dr
. neting that in

Tune vy g o apdees ey PR R
byoun orthopoedic surgeon o

wriniized his observatons of p

o pocded mo furthor frosimwenat s i

By November 18, 1982, the defendant insurer had received the report of plaintiff's attending physician
and all medical records pertaining to plaintiff's hospital stays. However, the defendant insurer refused to pay
any benefits. Approximatcly two months later, on January 12 and January 31, 1953, Dr. Pollak wrote letters
which stated for the first time that hospitalization and much of the testing performed on plaintiff had been
unnecessary.

Plaintiff sued the defendant insurer on February 7, 1983, for failure to pay his medical expenses. The
trial court granted summary disposition pursuant to MCR 2.116(C)(9) and (10) on the basis that defendant's
claim of unreasonable medical expense was not a valid defense to liability in a contract action and that only
the amount of damages was at issue.

As to reasonableness of the medical expenses which plaintiff presented as damages, defendant
conditionally waived a jury trial. The trial court heard evidence on the issue of damages and awarded plaintiff
$25,059.29 in medical expenses plus twelve percent judgment interest, but declined to award plaintiff penalty
interest or attorney fees. Defendant appealed as of right and plaintiff cross—appealed. This Court affirmed the

, trial court's grant of summary disposition, its award of judgment 1me1est and its refusal to award attorney fees,
' but reversed the trial court's denial of penalty interest.
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The trial court granted summary disposition in plainiiff's favor on the basis of MCR 2.116(C)(9)
(faiiurc to state a valid dcfemc) and on the basis of MCR 2.116(C)(10) (no genuine issue of material fact).
On appeal and again on rehearing, the defgndant insurer asserts that it stated a valid defense to liability by
relying on MCL 500.3107; MSA 24.13107.7 Defendant also argues that the dispute over reasonableness of
plaintiff's medical expenses constiiuted a genuine issue of material fact: We do not agree with these
contentions. '

Defendant does not deny that plaintiff was invoived in an automobile accident and that he thereby
suffered at least some injury for which at least some treatment was "reasonably necessary.” Indeed, this was
not asserted by Dr. Pollak, whom defendant chose for plaintiff's second examination and upon whose letters of
January 12 and January 31, 1983 defendant relies for its assertion of unnecessary services.

Defendant never disputed that plaintiff was treated by Dr. Williams for injuries arising from the
accident of April 13, 1982, or that plaintiff was billed 525,059.29 for his medical care, and defendant never
argued that the charges for these services were excessive. Instead of attacking the reasonableness of fees
incurred for the medical services rendered, defendant challenges as not "reasonably necessary” the kind and
quantity of services which plaintiff's doctor chose to render, thereby arriving at the position that plaintiff never -
st forth "reasqpable charges” and that defendant therefore never incurred liability under MCL 50031055
MSA 24.13105.7

Defendant's argument begs the question of whether at least same liability existed, which it clearly did.
in this case and which was the issue determined pursuunt to summary disposition- As plaintiff's no-fault.
insurcr, there could be a0 d;wm ,m defendunt was lioble for payment of at least some benefits for those
injuries flowing from plaingits aeeident, becouse even Jdefendant cannot Jeny that such injorics arose “out of
the ownership, operation, muintenunce of use of o motor vehicle,” MCL S00.3103(1); MSA 24.15105(1).
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giving rise to a r»;r\u“"?“- proesumption of unreasonable refusat or undue delay. MCL 500.3142(2); MSA
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clear, as in this case, T.hL rcasonablcncss of an insured's medical expenses may not be used as a defense to all
liability in a no~fault accident case.

This does not mean, however, that the clear establishment of at least some degree of liability
automatically required the insurer to pay all expenses submitted by plaintiff in support of his claim, since the
question of reasonableness was to be considered in determining the extent of liability. Liability having been
established, the question of reasonableness of plaintiff's medical expenses went to the issue of damages.
Although reasonableness of medical expenses is normally an issue of fact for the jury, in this case defendant
waived the right to a jury trial on the issue of damages. Defendant thereby precluded a jury fact finding as to
reasonableness of plaintiff's expenses and left it to the trial court to reject or accept defendant's contention
that plaintiff's medical expenses were unnecessary and unreasonable. See Nelson v DAIIE, 137 Mich 226,
231; 359 NW2d 536 (1984). When considering the issue of damages, the court was permitted to rule as a
‘matter of law that plaintiff's medical expenses in his no-fault case were necessary and allowable. See Manley
v DAIIE, 425 Mich 140, 157; 388 NW2d 216 (1986).

It is understandable that defendant now regrets having chosen to waive a jury trial on the issue of
damages. But in light of plaintiff's proofs that he in fact incurred the challenged expenses and was entitled to
payment of at least some benefits, we cannot adopt the position, argued by defendant, that the issue of
unnecessary or unreasonable medical expenses went to the question of liability.
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