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GILLIS, PJ.

Plaintiff appeals as of right from the trial court's order grantln(7 defendant's motion for partial
summary disposition. We affirm.

Defendant moved for summary disposition pursuant to MCR 2.116(C)(8), failure to state a claim
unon which relicf can be granted, and MCR 2.116(C)(10), no penuine issue of material fact.  Although the
trial court's order and the hearing transeript are silent as to which provision was utilized in granting
defendant's motion, the trind cournt considered portions of certain depositions in granting defendant’s motion.
Consequernily, we will treat the wrial court's ruling os though it was made pursuant to MCR 2.116(CY(10).

A motion for summary disposition under MCR 231 B'C)(IO) tests the factual support for a claim.
Morganredy v Whitall, 161 Mich App 850 7840 411 NW2d 8359 (1987). In ruling on this motion, the trial
t must consiider not only the pleadings, but alvo depositions, affidavits, admissions and other documentary

irinl cowrt should be fiboral in fnding a0 conuine ssue of material fact and must give the
peneitt of any reaspazble doehy to the nonmoving party, 1d, \Lrnnmry lispasition is appropriate only if the
aml i u.“s;;t.d that it is umpossible for the nonmoving party's claim to be supported at trial because of a
Cficieney which cannot be overcome. Id. We note that a party opposing a motion brought under subruic 10
may not rest upen the allegs n ions ar denials of his pleadings, but must come forward with evidence to establish
the cxisione a;».f' 2 maierial factual dispute. Id. See alsa MCR 2.116(G)(4).  If the nonmoving party fails to
estabiish o material fact is at issue, the motion is properly pranted. Morganroth, supra, 789.

Plaintiff was scriously injured in 1975 when an automobile struck her as she was crossing at an
intersection. One of plaintiff's most serious injuries was a non-union fracture of her right leg's tibia. Plaintiff
has been haspitalized numerous times, has worn several casts and has been fighting a constant infection in
that area since 1979. Defendant, the insurer of the vehicle which struck plaintiff, has paid benefits to plaintiff
in an amount over $100,000.

In the relevant portion of her complaint, plaintiff alleged that she called defendant to complain about
its failure to pay certain benefits and was connected with Mr. Cooper, defendant's employee. Mr. Cooper told
plaintiff that she "should consider having her leg amputated" and acquiring an artificial leg "sc that she could
get on with her life." Plaintiff also alleped that when she told Cooper that she would not consider having her
leg ampulated because "that would be giving up," Cooper told her that she would not be giving up and
defendant would be there to help her. Plaintiff further alleged that in order to induce her to amputate her leg,
Cooper told her that an artificial leg was not that bad and that he knew so because his nephew and another
female insured had had their legs amputated. Plaintiff alleged that Cooper intentionzlly made these
statements for the purpose of coercing her to amputate her leg so that defendant would no longer be required
to expend large sums on plaintiff's medical treatments for her right leg. Plaintiff further claimed that Cooper's
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statements were outrapgeous, went bheyond alt possible bounds of decency and were made for the cexpress
purpose of causing her severe emotional distress.

In Roberts v Auto-Owners Ins Co, 422 Mich 594; 374 NW2d 505 (1985), our Supreme Couit
declined to decide whether this state should recognize the tort known as intentional infliction of emotional
distress, holding that the plaintiffs in that case had failed to present a prima facie case of such a claim.
Nonetheless, this Court has recognized such a tort as has the Sixth Circuit Court of Appeals. Cogan v City of
Wixom, 8§20 F2d 170 (CA 6, 1987); Bharza v Bhama, 169 Mich App 73;  -NW2d (1988); Dickerson v
Nichols, 161 Mich App 103; 409 NWa2d 741 (1587); Margita v Diamond Mortgage Corp, 159 Mich App 181;
406 NW”d 268 (1987); Ro.scnberg v Roscnberg Bros Special Account, 134 Mich App 342; 351 NW2d 563
(1984); Ledsinger v Burmeister, 114 Mich App 12; 318 NW2d 558 (1582); Frishett v State Farm Mutoal
Automobile Ins Co, 3 Mich App 688; 143 NW2d 612 (1966), Iv den 378 Mich 788 (1966). All of these cases,
including Roberts, define the tort of intentional infliction of emotional distress by referring to the Restatement
Torts, 2d, § 46, pp 71-72. Its clements are: (1) extreme or outrageous cenduct, (2) which intentionally or
recklessly, (3) causes (4) extreme cmotional distress. Id. Extreme or outrageous conduct has further been
defined as conduct 50 outrageous in character and so exireme in degree that it goes beyond all possible bounds
-of decency and is rcgarded as atrocious and utterly intolerable in a civilized community. Restatement Torts,
2d, § 46, comment d, pp 72-73. Morcover, liability will not be found for mere insults, indignities, threats,
annoyanccs, petty, oppressions, or other trivialities. Id. The rough edges of our society still nced a good deal of
filing down and, in the meantime, plaintiffs must necessarily be expected and required to be hardened to a
certain amount of rough language, and to occasional acts that are definitely inconsiderate and unkind. [Id.
The law will not intervene in every case where a plaintiff's feelings are hurt. Id.

In her deposition, planald tc.«;:;ﬁcd that on December 20, 1983, she attempted to contact Ted Woltjer,

th:. claims gent assigned to her, te determine why an aide she had hired was not being reimbursed by
Jefendunt wnd why certain bilts were not being pnid, Plaindlf was upset because she had just told her 20-
yeur—old end 19=-veur-cld sons as well as her 1 =year-old daughter that she was unuable to provide anything
for Ch r':‘»'”ma‘ as she bud used her money 10 pay her aide for ber services. Plaintf! was recently divorced and

recened secial seourity benells in the amount of $338.6140 per month. Plaintiff also received aid for
dependunt ciibiren in the amount of 3280 per month, Plaintiff had also recently had a bone praft from her
hinony mep right Uhin to help heal the nen-union frocture. Becanse Woltjer was unavailable, plaintiff was
connccied with Cooper, Woltjer's superviser. Plaintiff asked Cooper why Woltjer was nat paying some of her

bills or paving her aide, when the doctor required that she have one. Cooper told plaintiff that Woltjer would
have (o review the claims again and then pay them if necessary.

Phorcoafior ol eoned that Ceoper hegan talking about his nephew, who had been in an accident,
arnd hod hud his leg amputated. Ceoper stated that his anIh_v. was "well-adjusted” and "that he could do
things for himself. Cooper then asked plaintiff if she had "ever thought of having it [her leg] off” or if she had
ever "considered having it off.”  Plaintiff told Cooper that she had not thought of having her leg removed
because she had been fighting for some period of time to save it. Plaintiff hung up the telephone after Cooper
told her that he would have Woltjer return her call. Nopetheless, plaintiff confirmed the remaining
allegations in her complaint concerning the conversation.

Cooper's remark made plaintiff realize that she could in fact lose her leg. Plaintiff began pacing up
and down on her crutches trying to "figure out what to do.” Plaintiff was also upset because her children had
heard her side of the conversation and her daughter had accused plaintiff of being a liar because she was not
informed that plaintiff's condition might require amputation. Plaintiff was irritated that Cooper told her that
he could sympathize with her efforts to save her leg because he had not been through her experiences.
Plaintiff claimed that she "tore her house apart.” Plaintiff calmed down her daughter and told her sons that
she had to leave. Plaintiff borrowed a friend's new car and drove around some back roads drinking, Plaintiff

was tired of fighting to get her bills paid and decided to take her pills with the alcohol she was drinking and

~ drive her friend's car off the road. Plaintiff drank a bottle of rum and one-half bottle of whiskey. Plaintiff
ended up at another friend's house after doing three 360—degree turns in the car. When that friend attempted
to take plaintiff's keys, plaintiff got mad, told him to leave her alone because he could not understand her
problems, and drove to a third friend's home. There, plaintiff talked for three hours and left. Plaintiff could
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not remember going to the last friend's home or the conversation she had. Plaintiff woke up in her bed, but
could not-remember how she pot there. Plaintiff's children told her that she came home at 4 am. Plaintiff
had not had an episode like this before or since Cooper's statements.

In his deposition, Coaper claimed that he only spoke to plaintiff during the telephone call. Cooper

made notes during the conversation which stated that plaintiff was going to have a total knee replacement.

Cooper asked plaintiff why sh2 was poing to the Detroit area for treatment when she lived in the Grand
Rapids area. Plaintiff responded that she was going to do everything to save her leg. Cooper told her that he
could understand her desire to save her leg. Cooper then described a situation where a young man had had a
non-union fracture and had done everything that plaintiff had done, but that he had had to have his leg
amputated. This man was not Cooper's relative and had later reported that he felt well because he was not
having continuous infections. Cooper denied suggesting that plaintiff amputate her leg.

Viewing the evidence in the light most favorable to plaintiff, the trial court held that Coaoper's
comments regarding the possibility of amputation were not outrageous and, in any event, were not made
intentionally or recklessly for the purpose of causing plaintiff severe emotional distress. We apgree. During a
conversation with plaintiff concerning her injuries, Cooper related stories about similar situations where the
individuals had opted for amputation. He then asked plaintiff whether she had ever considered this procedure.
Plaintiff indicated that she had not and to do so would be giving up.- Cooper indicated that plaintiff would not
be giving up and that defendant would pay for such procedures. While Cooper's remarks as described by
plaintiff were insensitive, we believe that as a matter of law they did not go beyond all possible bounds of
decency and should not be regarded as atrocious and utterly intolerable in a civilized community.

Aflfirmed,

/s/ John H. Giilis
/s/ Hilda R. Gage
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I respectfully dissent because [ believe that Cooper's comments asking plaintiff whether she
considered having her leg amputated go well beyond being characterized merely as “insensitive." Rather, in
the context in which the comments were made, 1 believe they can be found by reasonable minds to be
outrageous and recklessly made. Therefore, summary disposition of plaintiff's claim is not only unjustified by
the record developed by platntifi below, but it improperly denies plaintiff her day in court where a jury should
be allowed to assess the validity of her tort claim.

Indeed, in ruling on Jefendant's metion for summary disposition, the lower court was required to give
plaintiff the benefit of pny reasonable doudt and then determine if the recard which might be developed would
feave open an issue upon which reasonable minds might differ. Morcover, the court had to be satisfied that it
weeid be impossibic fur the claim to he supported at trial because of some deficiency which could nat he
cverceme. Sce Tidwell v Dasher, 152 Mich App 379; 393 NW2d 644 (1956). Tn addition, appellate courts in
this stite have heen fiberal in finding that a "genuine issuc” docs indeed exist. Rizzo v Kretschmer, 389 Mich
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363, 372; 207 NW2d 316 (1973); Linchangh v Berdish, 144 Mich App 750, 754; 376 NW2d 400 (1985).

With these standards in mind, T simply cannot agree with the majority that as a matter of law, no
reasonable minds could differ that plaintiff had not yet or would not be able to develop facts to support her
claim of intentional inflicton of cmotional distress.

Although our Supreme Court in Roberts v Auto-Owners Ins Co, 422 Mich 594; 374 NW2d 9035
(1983), did not formally adopt the tort of intentional infliction of emotional distress into this state's
jurisprudence, the Court acknowledged lhai the tort had gained widespread acceptance, in a variety of factual
contexts, in the courts of our sister states.” The Court in Roberts held that the plaintiff, in that case, had
failed to make out a prima facie claim for relief under the theory of intentional infliction of emotional
distress. However, the Court proceeded to identify the four elements comprising a prima facie claim: (1)
extreme and outrageous conduct; (2) intent or recklessness; (3) causation; and (4) severe emotional distress.
The Court derived these elements from Restatement Torts, 2d, § 46, pp 71-72, which states:

"(1) One who by extreme and outrageous conduct intentionally or recklessly causes
severe emotional distress to another is subject to liability for such emotional distress, and if
bodily harm to the other results from it, for such bodily harm.”

In discussing the first element, extreme and outrageous conduct, the Roberts Court quoted with
agreement the following comment from Restatement Torts, 2d, § 46, Comment d, pp 72-73:
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"Liability has heen found only where the conduct has been so outrageous in
character, and so extreme in degree, as to go beyond all possible bounds of decency, and to
be regarded as atrocicus, and vtterly intolerable in a civilized community. Generally, the case
is one in which the recitation of the facts to an average member of the community would
arouse his resentment against the actor, and lead him to exclaim, 'Cutrageous!™ Roberts,
supra, p 603.

Sce also Deitz v WOMETCO Vest Michigan TV, Inc, 160 Mich App 367, 381; 407 NW2d 649 (1987);
Margita v Diamond Mortgage Corp, 159 Mich App 181; 406 NW2d 2568 (1987); and Early Detection Center,
PC v New York Life Ins Co, 157 Mich App 618, 625-626; 403 NW2d 830 (1986).

The Restatement also discusses the second element of intent or recklessness:

"The rule stated in this Section applies where the actor desires to inflict severe
emotional distress, and also where he knows that such distress is certain, or substantially
certain, to result from his conduct. It applies also where he acts recklessly, . .. in deliberate
disregard of a high denree of probability that the emotional distress will follow.” Restatement
Torts, 2d, § 46, Comment i, p 77. {Emphasis added.)

It is unquestioned that the cxtreme and outrageous character of the challenged conduct may arise
from the abuse of a relationship which puts the defendant in a position of actual or apparent authority over
the piaintiff or gives a defendunt power to affect a plaintiff's interest. Marquita, supra; Warren v Juris Mobile
Haome Village & Siles Ing, 66 Mich App 386; 239 NW2d 380 (1976). In fact, a claims adjustor or supervisor
who makes decisions rgg‘\rdmg insurancee benefits to which a claimant may be entitled, including medical care
benefits, iv in such an authoritziye reletionship with o claimant.

The record below suificienidy establishes that defendant's agent was in some position of Juth()rny over
plaintif, Clearly, defendant's denisions whether to pay plaintiff certain benefits strongly impacted on her day-
to-day ability to deal with her ferinjurv. In eddition, Wendalt Cooper, as a claims supervisor, is presumably
knowiedgenble about claim procs Wdures in general and aware of the expenses associated with various types of
medical reatments. Morcever, e iomost hikely cognrzant of the emotional and psychological concerns of

i anoowas apparently familiar with plaintiff's claim file, inciuding her long—term
atmant. It s certainly conceivable that defendant would be responsible for fewer
cipenses and related benefit expenses had plainiff’s leg been amputated.

nsteny of costly medics
and lens costly future medic

The record also clearly shows that plaintiff has endured years of extreme pain and suffering from the
nuinerous operaticns und the various forms of rehabilitation she had to undergo in order to save her leg. She
has bcen required to wear casts 2nd braces on her leg and has found it necessary to use both crutches and a
wheelchair. She has continuously fought infection at the site of the non—union fracture and has been required
to take considerable pain medication. Furthermore, at the time of the telephone conversation with Cooper,
defendant had again been dilatery in the payment of benefits due her and she had been preparing herself both
physically and mentally for yet another painful operation to save her leg.

In light of these facts, I belicve that reasonable minds might agree that defendant's comments were
not only outrageous, but that they were made in deliberate disregard of the high degree of probability that
emotional distress would follow. Therefore, in my opinion, summary disposition should not have been granted
and plaintiff should be allowed her day in court. Accordingly, I would reverse and remand for further
proceedings.

/sfWilliam B. Murphy



1 n fact, the Michigan Court of Appeals has recognized the tort of intentional infliction of emotional distress

and the Sixth Circuit, following Michigan law, has accepted the definition found in Restatement Torts, 2d, §

46. Coogan v City of Wixom, 820 F2d.170 (CA 6, 1987); see Bhama v Bhama, 165 Mich App 73; 425 NW2d

733 (1988); Dickerson v Nichols, 161 Mich App 103; 409 NW2d 741 (1987); Margita, supra; Rosenberg v. - -

Rosenberg Bros Special Account, 134 Mich App 342; 351 NW2d 563, (1984); Ledsinger v Burmeister, 114 .
Mich App 12; 318 NW2d 558 (1982); Erishett v State Farrn Mutal Automoblle Ins Co, 3 Mich App 688; 143 -

NW2d 612 (1966), Iv den 378 Mich 733 (1966).




