STATE OF MICHIGAN
COURT OF APPEALS

SHARON LASKOWSKI, o ‘ ‘ SEPTEMBER 7, 1988

" Plaintiff—Counter Defendant—
Appellant
v o _ No. 102696

STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY,

Defendant—-Counter Plaintiff—
Appellee.

Before: Gillis, P.J., and Murphy and H.R. Gage,* II.
- GILLIS, P.J.

Plaintiff appeals as of right from the trial court's order granting defendant's motion for summary
disposition pursuant to MCR 2.116(C)(10). We affirm,

The parties agreed upon the following facts. In November, 1983, plaintiff entered into an agreement
to purchase Mark and Linda Prong's catering business, including equipment. Part of the equipment was a
1982 GMC van. Plaintiff made a $10,000 down payment and was to pay $300 each month until she paid the
Prongs $19,500. When the last payment was made three years later plaintiff was to receive title to the
business and the van. In the interim, the certificate of title remained in Mark Prong's name and possession.
Within two weeks of her initial purchase of the business and its equipment, plaintiff had exclusive use of the
van. Neither Prong nor plaintiff obtained no—fault insurance on the van. Nonetheless, plaintiff did have a
no~fault insurance policy issued by defendant to cover another vehicle. On March 25, 1986, plaintiff was
injured when she was pinned between the van and a building. Although defendant originally paid benefits, it
later claimed that plaintiff was not entitled to personal protection insurance benefits under MCL 500.3113(b);
MSA 24.13113(b), which provided:

"A person is not entitled to be paid personal protection insurance benefits for
accidental bodily mjury if at the time of the accident any of the following circumstances
existed:

X Kk K

"(b) The person was the owner or registranthof a motor vehicle involved in the
accident with respect to which the security required by subsections (3) and (4) of section 3101
was not in effect [(i.e., the vehicle was not insured)].

Defendant claimed that plaintiff was the owner of the van under MCL 25737 MSA 0. 1837 of the
Motor Velucle Code which provides: G KR

Owner means: (a) Any person, firm, assocmtlon or corporatlon rentmg a motor )
vehicle or having the exclusive use thereof, under a lease or otherwise, for a period of greater
than 30 days. (b) A person who holds the legal title of a vehicle or in the event a vehicle is
the subject of an agreement for the conditional sale or lease thereof with the right of
purchase upon performance of the conditions stated in the agreement and with an immediate

right of possession vested in the conditional vendee or lessee or in the event a mortgagor of a
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vehicle is entitled to possessmn, then such a conditional vendee or lessee or mortgagor shall
be deemed the owner."

- We note the no- fault act does not deﬁne the term "owner "

In Albanys v MAQW 91 Mrch App 41; 282 NWZd 11 (1979) revid 407 Mich 925‘ '

(1979) Michele" Albanys purchased an automobile from Thomas Slyfield and received title to the car. Ms.’
Albanys intended to sell the car to her father, the plaintiff, for $1100. The plaintiff paid his daughter $600
and was to pay her $500 on January 8, 1977. Ms. Albanys never executed an assignment of title to her father
- and did not deliver title to him. On January 7, 1977, Ms. Albanys took the license plates from her deceased
mother's automobile and put them on the car she was selling to her father. That evening the plaintiff drove
the car and was involved in an accident. ‘He had planned to purchase insurance for the car the next day. At
the time of the accident, the plaintiff was not a named insured under any no-fault insurance policy; however,
the plaintiff's daughter was the named insured under a no-fault policy issued by the defendant, which covered
her deceaseds mother's car. The plaintiff apparently sought personal protecnon insurance under the
defendant's policy as a resident relative.

This Court held that Ms. Albanys became the owner of the vehicle when the certificate of title was
properly endorsed and delivered to her at the time she was in possession of the vehicle. This Court then held
that the plaintiff was also an owner of the car he was purchasing from his daughter. This Court noted that
-while as a general rule the owner of an automobile is the person in whose name the vehicle is registered with
the Secretary of State and whose name is listed on the certificate of title, a person need not hold legal title to a
vehicle to be an owner of it under MCL 257.37(b); MSA 9.1837(b). This Court also noted that under the
Motor Vehicle Code's definition of owner there could be more than one owner of a vehicle, and that a
conditional sale was one in which the transfer of title is made contingent upon the performance of a condition,
usually the payment of the price. Thus, this Court held that the plaintiff was a conditional vendee under
MCL 25737(b); MSA 9.1837(b) and entitled to immediate possession. Hence, this Court held that the
plaintiff was not entitled to PIP benefits because he was the owner of the uninsured vehicle involved in the
accident.

Our Supreme Court reversed this Court's decision in Albanys, holding that there were genuine issues
of material fact as to whether there was a conditional sale and, if there was, whether the plaintiff had a right to
immediate possession. The Court explicitly declined to determine whether the defendant was entitled to
prevail if the plaintiff had a right to immediate possession. '

In Michigan Mutual Auto Ins Co v Redding, 129 Mich App 631; 341 NW2d 847 (1983), lv den 419
Mich 877 (1984), defendant Gregory Szymanski was driving an uninsured car when he struck Uwe Redding's
vehicle, killing her. Redding's personal representative sued Szymanski and Michigan Mutual, which denied
coverage and brought a declaratory judgment action. The plaintiff had issued a no~fault policy to the
Baubies, Szymanski's sister and brother-in-law, with whom Szymanski resided. The plaintiff's policy
provided:

"Persons Insured: The following are insured under Part I:

"(b) with respect to a non—-owned automobile,

R R

"(2) any relative, but only with respect to a privaté passenger automobile . ‘ N
provided his actual operation . . . is with the permission or reasonably beheved to be w1th the . .-
permission, of the owner and is within the scope of such permission . e

"non-owned automobile' means an automobile . . . not owned by or furnished for
the regular use of elther the named insured or a resrdent of the same household as the
named insured .
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At the time of the accident, Szymanski had agreed to purchase the car from Dennis Elwart, its
registered owner and title holder. Szymanski had paid $60 of the $100 purchase price and the car was
delivered to his residence. Elwart, however, had not transferred certificate of title to Szymanski because he

~ could not find it. Moreover, Elwart had not registered the sale with the secretary of state.- The ‘trial court -
.- held that Szymanski was an owner of the automobile as a' conditional vendee, citing MCL 257.37(b); MSA ™
-~ 9.1837(b). This Court reversed, holding that the sale between Elwart and Szymanski was void because Elwart

did not surrender the certificate of title at the time of the delivery as he was required to do by MCL
257.233(4); MSA 9.1933(4). This Court noted that Elwart's failure to comply with that statute was a
misdemeanor, MCL 257.239; MSA 9.1939. The Court also noted that the purpese of these statutes was to
discourage and prevent the stealirig of automobiles and to protect the public against crime. Hence, this Court
held that Elwart remained the sole owner of the vehicle.

In this case, plaintiff relies on Michigan Mutual Auto Ins Co and claims that because she did not
receive the certificate of title, she was not the owner of the van. Plaintiff further argues that this Court's
decision in Albanys was reversed by our Supreme Court. Plaintiff also argues that this Court's holding in
Basgall v Kovach, 156 Mich App 323; 401 NW2d 638 (1986), supports her position.

In Basgall, the plaintiff's vehicle was struck by a car driven by Robert Persinger. Karen Nelson and
Barry Stutesman were listed as co—owners of the car driven by Persinger on the certificate of title filed with
the secretary of state. Stutesman. and Persinger worked for Gary Kovach. Nelson moved for summary
disposition on the ground that she was not the owner of the Monza under the Michigan Vehicle Code
because under the terms of a divorce judgment Stutesman was awarded the vehicle. The trial court agreed.
This Court reversed, holding that Nelson's failure to transfer title to Stutesman made her an owner under
MCL 257.37(b); MSA 9.1837(b).

Defcndant, on the other hand, argues that Albanys correctly reasoned that the Motor Vehicle Code's
definition of owner should be applied to the no-fault act, citing State Farm Mutual Automobile Ins Co v
Sentry Ins, 91 Mich App 109; 283 NW2d 661 (1979), Iv den 407 Mich 911 (1979).

In State Farm Mutual Automobile Ins Co, this Court held that the no—fault act and the Motor
Vehicle Code should be construed in pari materia because they relate to the same class of things. This Court
noted that construing owner as it was defined in the Motor Vehicle Code that the purpose of the no—fault act
would be furthered.

: Plaintiff claims that State Farm Mutual Automobile Ins Co should be limited to its specific holding
that the definition of owner in the Motor Vehicle Code may be read into the no-fault act to determine
priorities between insurance companies. Plaintiff further claims that a broad interpretation of owner under
the no~-fault act will not further the no—fault act's purpose of providing PIP benefits whenever an insured is
injured in a motor vehicle accident.

Plaintiff fails to realize that the Legislature also expressly provided that an owner or registrant of an
uninsured vehicle involved in an accident is not entitled to PIP benefits. MCL 500.3113(b); MSA 24.13113(D).
Moreover, we cannot believe that the Legislature would have intended that plaintiff, who had exclusive use of
the van for two and one-half years, should recover PIP benefits because she properly insured another vehicle.
While plaintiff did not have title to the van, she had exclusive use of it for a period in excess of thirty days,
albeit under a void contract, and, therefore, we agree with the trial court that she was the owner of an
uninsured motor vehicle mvolved in the accident and was not entnled to PIP beneﬁts .

Afﬁrmed.

s/ John H. Gillis " -
/s/ Hilda R. Gage
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MURPHY, J. (dissenting).

I dissent. The stipulated facts reveal that plaintiff had obtained a no—fault gutomobile policy on a
motor vehicle. Admittedly, that no—fault policy did not cover the van in this accident.™ Nonetheless, plaintiff
had personal injury protection (PIP) benefit coverage at the time this accident occurred. I do not believe that
the legislature intended to exclude persons in this situation from receiving PIP benefits. Such a result is
inconsistent with the overall purpose of the no-fault act Indeed, our Supreme Court has stated that one
purpose of the no-fault act is to provide a fontractual right of action against one's insurer for medical
expenses arising from a motor vehicle accident. '

In this case, defendant had to establish facts justifying the denial of PIP benefits to plaintiff. At the
time the accident occurred, MCL 500.3113; MSA 24.13113 provided in pertinent part:

"A person is not entitled to be paid personal protection insurance benefits for
accidental bodily injury if at the time of the accident any of the following circumstances
existed: ~ : ‘
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"(b) The person was the owner or registrant of a motor vehicle involved in the
accident with respect to which the security required by subsections (3) and (4) of section 3101
was not in effect.” =

It was stipulated that plaintiff was not the registrant of the van involved in the accident; therefore,
defendant had to establish that plaintiff was the owner of the van in order to deny her benefits. Since the No
Fault Act does not define "owner," the majority relies on the broad definition provided by Michigan's Motor
Vehicle Code, MCL 257.37; MSA 9.1837. I do not agree with this approach because employing that
definition can defeat the legislative purpase of providing PIP benefits when an insured is injured as a résult
the ownership, operation or maintenance of a motor vehicle, <" = . R R

Redding,

I believe this case is controlled by this Court's opinion in Michigan Mutual Tns Co v

with the Secretary of State. This Court held that the sale was void and the buyer was not an owner of the
uninsured vehicle. The sgme result should apply to this case. The sellers, the Prongs, failed to transfer any

form of fitle to plaintiff.” Moreover, the sellers apparently failed to notify the Secretary of State of the

*Circuit judge, sitting on the Court of Appeals by asSignfnent. .

;... Mich App 631; 341 NW2d 847 (1983), lv den 419 Mich 877 (1984). " In Redding the seller of a motor vehicle
had not transferred the certificate of title to the installment buyer and the seller had not registered the sale -




transfer. Employing the reasoning of Redding, supra, plamnff in this case was not the owner of the van at the
time of the accident. The stlpulated facts established that "the certificate of title to the 1982 GMC van was in
the name and in the possession of and registered to a third party, Mark R. Prong” Therefore, I believe .
" defendant failed to meet its burden establishing facts which justify its denial of FIP benefits to plaintiff. .See

. dlso-Endres v Mara Rickenbacker Co, 243 Mich 5; 219 NW 719 (1928); Basgall v Kovach, 156 Mich App - ;

316; 401 NW2d 361 (1986); Karibian v Paletta, 122 Mich App 353, 357; 332 NW2d 484 (1984) and MCL
257.233; MSA 9.1933 (4).

Efforts to use provisions in the no-fault act or no—fault insurance policies to exclude PIP benefits to
an injured person who has obtained and paid for a no-fault policy should be met with resistance. Under the.
no—fault act persons, not motor vehicles, are insured against loss for PIP benefits. Our Supreme Court in Lee
v DAIIE, 412 Mich 505, 509; 315 NW2d 413 (1981) stated:

"Reference to other provisions of the no—fault act not direcﬂy implicated in the issue
before us, particularly Sec. 3114 and 3115, suggests strongly that the Legislature, in its

broader purpose, intended to provide benefits whenever, as a general proposition, an insured
is injured in a motor vehicle accident, whether or not a registered or covered motor vehicle is

involved; and in its narrower purpose intended that an injured person’s personal insurer
stand primarily liable for such benefits whether or not its policy covers the motor vehicle
mvolved and even if the involved vehicle ‘is- covered by a policy issued by another no—fault
insurer.” (Emphasis added.) : : :

I would reverse the trial court's decision granting defendant's motion for summary disposition and
would enter judgment in favor of plaintiff and remand for a hearing on the issue of damages.

/s/William B. Murphy

Tt is altogether plausible that plaintiff assumed that the seller and title holder to the 1982 van would have
maintained a no-fault insurance policy on the van during the time she was making the instaliment
payments on the catering business equipment. The stipulated facts do not address the matter of who
obtained the license plates for the van during the two years plaintiff had possession of the van. However,

-since the motor vehicle code requires a purchaser or transferee of any interest in a motor vehicle to
present the title and registration to obtain license plates (see MCL 257.233 and 234; MSA 9.1933 and
1934), it appears unlikely plaintiff would have been able to secure the license plates. Such a scenerio

_ bolsters the theory that plaintiff would have assumed that insurance on the van was being provided by the
sellers. : '

2 Bradley v Mid—-Centurv Ins Co, 409 Mich 1, 62; 294 NW2d 141 (1980).

3 The Prongs could have very easily transferred title to plaintiff and retained a lien on the van which would
have been noted on the title.

4 Under the stipulated facts, I am not persuaded that plaintiff, lacking title, registration or even a lease, could . .
have obtained insurance or license plates on the 1982 GMC van.




