
STATE OF }IIC1IJGAN 

IN THE CIRCUIT COUHT FOJ( THE COUNTY OF OTl'M/A 

THIEL TAYLOH, 
Plaintiff, 

v 

AUTO CLUB INSURANCE 
ASSOCIATION, 

Defendant. 

OP ItJIUN 
Filu Nu. H0-8l6H-NI 

This matter, presented without a jury, is primarily a dispule 

over a question of law. The question is whether the defondant aut:o1110-

bile insuror of plaintiff, a person ;;ho while on lt!111pur:1ry duty wil. 11 

the Michigan National Guard sustained an ii1jut·y in an auto1aobile 

.accident and as a consequence received incapacitation pay benefits 

from the National Guard because of his inability to perform tempornr:y 

guard duty, is entitled to setoff the incapacitation pay from the loss 

of plaintiff's civilian income benefits the insurer would otherwise 

have to pay. 

In July, 1985, plaintiff was employed in qu;:ilil:y co;.Lrol i.!t 

Anderson Bolling, Spring Lake, Michlg:.111. J!e; was also a ser;;eanL in 

the Michigan National Guard and on July 20, 1985 bq;an attellllillg tlu~ 

15 day annual guard training. On July 27, 1985, wliil" c11 a u .... 1-da/ 

pass, plaintiff bc,camc involved in a:1 aut0 accident in which he 

suffered a broken leg. Prior to the accident plaintiff ;ms paid Ly 

the Michigan National Guard for one weekend each month ail"! the 15 Ja:.r 

annual summer camp. Because he was injureJ while on active duty with 

the Guard he continued to receive compensation (incapacitatiun pay) as 

though h~ were on active duty until hn was medically releasnd in 

November, 1986 to perform National Guard duties. 

Plaintiff had been employed at Anderson Ilollin2 for so,,1c time Gnd 

since June, 1984 until his 1985 Guard duty had worked more than !10 

hours per week. He was first released by his doctor to return to 

civilian work on Hay 12, 1986 but Anderson Bolling laid him off 

because of lack of work. Plaintiff believes he would not have: be En 

laid off if he had not suffered the injury but this court does not 

find the evidence supports that cla!r:i. Plaintiff nnxt beca:::(: L:111ployeJ 

at Hart & Cooley on July 14, 1986 until Aur,ust 18, l(Jl.l6 w~1cn he had 
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scheduled surgery on his injured lq;. Foll,n.iing <:111 11 week recupcra-

tion period plaintiff was rele<:1sed for war!: but laid of [ from Uart & 

Cooley. His next civilian employment was April, 1987 at Polynesian 

Pool where he worked for a month and was laid off. In June, 1987 he 

again became employed at his present employer, Industrial Finishing. 

Plaintiff did not have coordinated i.Jcuefils for loss of 1.:agcs 

pursuant to MCL 500.3109 a. The National Guard paid his medical 

expenses. 

It is plaintiff's claim that he is entitled to 85% of his loss of 

earnings from Anderson Bolling until he returned to fulltime employ-

rnent. He also seeks mileage reimbursement for trips to and from his 

treating physician and the evidence indicates eleven such trips at 25 

µliles each way. 

Defendant claims it is entitled to a setoff for the National 

Guard incapacitating pay received. by plaintiff pursuant to MCL 

·S00.3109 (1) as interpreted by Crowley v DAIIE, 428 Mich 270. The 

court in Crowley, following the test pronounced in LeBlanc v State 

Farm Mutual Automobile Insurance, 410 Mich 173, and Jaros?. v DATIE, 

418 Mich 565, held that a military person injured ~n an auto covered 

by No-Fault insurance which neither he nor his family owns, and who 

neither himself nor his family own an auto, cannot recover No-Fault 

medical insurance benefits for bills incurred as a result of the 

accident which have been paid by the military pursuant to military 

obligations. The court held that the legislative intent was to 

eliminate duplicative recovery under those circwnstanccs. The CrnwlP.y 

'court, page 275 - 276, quoted the test stated in Jarosz, page 577, 

stating: 

"We conclude that the correct Lcsl is: state or feJcr..d 
benefits "provided or required to be provided" mu:,t !JI, 
deducted fr.om No-Fault benefits under sr:ct ion 310'.i ( 1) 
if they: 

(1) serve the same purpose of Lhc; No-Fault l1e11d iLs, 
and 
(2) are provided or are required tu he provided as 
a result of the same accident." 

The first part of the test requires determining whether the 

National Guard incapacitation ray 5'..!=\'CS th» ,.;a!:lC puqJOSl! as the 

No-Fault bent? fits. The answer is t.c·. 'i'lie purpose of the 

incapacita.tio11 p:lj is to co1npensate 



plaintiff for his inability to perform his Niltional Guard duties. lit! 

would receive these benefits whether he had civilian cmpluyr.1ent or 

not, These benefits extend until he is releascJ to pcrfor~ military 

duties independent of whether he is releaseJ for civi 1 i an c::r.:p loyr.1cnt. 

No-Fault benefits by contrast are intnndcd to compensate for loss of 

earnings which result from his injury. In this c~";c, fror.: pLinti: f's 

Anderson Bolling employment which job plaintiff w.:..s unabh> tn perform 

until Hay 12, 1986 and aga~n for an eleven 1,•cck pL!rioJ fo1 lowing 

August 18, 1986 when he had surgery on· hi" injun:d leg. ,. 
This court finds that plaintiff is cmti!.lc:J to b0nefit.s at the 

rate of $288.28 for tlH: 1,0 week period fn1m .July '.!.7, l'J85 u11Lil he was 

released for work on M;iy 12, 1986 and again fur Ll••! elevc>n week period 

from August 18, 1986 until November 3, 1986. 

He is also entitled to reimbursement for the eleven trips to his 

doctor at 50 miles per trip. He is riot entitled to penalty interest 

as he did not previously submit a claim for mileage to the insuror. 

Judgment may enter pursuant to the terms of this ORinion. 

Dated: ~ .._) • 1988. 

3 
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'<.TII1e (!Jirrnit O.Iourt for ilp~ (!fouufu nL---- oi:t,:n,;;i .. __ . ·------------ .. ____ ·-------

FILE Q 86-8168-NI ----------------------------

THIEL TAYLOR 

;;;;,;.;,,,, ~ ) 
\'S. 

""'"'" "·""'· \ 

NOTICE 

,\LJTO CLUB INSURANCE ASSOCIATION ------- ... ---- -- - --- --- .. -- - . ----- -- .. - - -- -- - -- - -

. . 4th . May 88 
f'lem1e tuhc noitrc that on lhc_. _. __ ..... __ ............. day ul .. _ ...................... 19 .... _ 

a. !1. 9p_:!,1}!'?!1. __ -- -- ...... _____ : _____ ~--------- -- · .. ---- -- -- -- -- --
. (Jui.li:tl!lcot, Decree, Fiunl UrJi.:r, Wtilt~u l 111i11iun or F111lE11i::~l 

filed . . 
was __ . ___ ,_. ____ . __ ._ ... : . _ .. _. m this cau~~-

\Filcd or EotmdJ DAN~. KRUEGER, Cou_;1 ty 

b_y ___ ~f~-.#~ ........................... . 
Clerk 

D.;p. L'lcrk oi the Court. 

D:itcd_ .. l11?Y .. 4, 1988 ------------- ---- ·---------

1'0: 

ll:<}~p_h __ Q!. Yl.U~~F. _ .. _ ......................... .. 
ATTORNEY FOR l'LAINTIFF. 

~~:???P. _ ~: __ c_t!t_:l_1_i_11J\.~':1!1 ! _ -~ll?'.1_i_".!l':1!1 _,. l~l1~~~-r. _ ~ _ P,_r_et; Sf? 
ATTORN!;Y FOR Dl\I'ENnM;T. 

Copies of forcguing notice 1:1ailc<l to :illnrncys al their :1<ltlrcsscs as 'h•m·n in die file this 

•• ____ _5_t:l}_ .. _ .. ____ ...... __ tl:iy of.. --~!LJY .. __ ..... __ ......... _ 19_1}1;)_ . 

DAMI EI /C. Kl\lJEGl':t( ,· COUt:TY CLER!: 

u~"- _ ~_ft._iq1_J.!! .. _ ~~- ...... . 
Dep. Clerk <1i tl11: Court. 
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