STATE QF MICHIGAN
IN THE CIRCUIT COURT FOR THI COUNTY QF OTVAW

THIEL TAYLOR,
Plaintiff,

v OUINION

File Mo, BL-81GH-NI
'AUTO CLUB INSURANCE
‘ASSOCTATION,

Defendant.

This matter, presented withoul a jury, is primarily a dispute
over a question of law. The question is whether the defendant automo-
bile insuror of plaintiff, a purson who while on temporiry duty with
the Michigan National Guard sustained an injury in an zutomobile

.accident and as a consequence received incapacitation pay benefits
from the National Guard because of his inability to perform temporury
guard duty, 1s entltled to setoff the incapacitation pay from the loss
of plaintiff's civilian income benefits the insuror would otherwise
have to pay.

In July, 1985, plaintiff was employed %n quaolity cosbtrol at
Anderson Bolling, Spring Lake, Michipan. MHe¢ was also a sergeant in
the Michigan National Guard and on July 20, 1985 began atcending the
15 day annual guard training. On July 27, 1985, while cn a vtwo-day
pass, plaintiff became invelved in an auto accident in which he
suffered a broken leg. Prior to the accident plainviff was paid by
the Michigan National Guard for ane weekend cach month and the 15 day
annual summér camp. Because he was injured while on active duty with
the Guard he continu;d to recelve compensation (incapucitatiun pay) as
though he were on active duty until he was medically released in
November, 1986 to perform National Guavd duties.

Plaintiff had been employed at Anderson Bolling for some time and
since June, 1984 until his 1985 Guard duty had worked nore than 40
ho;rs per week.  He was first released by his doctor to return to
civilian work on May 12, 1986 but Andersen Bolling laid nim off
because of lack of work. Plainciff believes he would not have been
laid off if he had not suffered the injury but this court does not
find the evidence supports that claim. Plaintiff next became wmployed

.

at Hart & Cooley on July 14, 1986 until August 18, 1986 when he had
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scheduled surgery ﬁn his injured leg. Following an 11 weck recupera-

tion period plaintiff was released for work but laid off from Hart &

Cooley. His next civilian employment was April, 1987 at Polynuesian

Pool where he worked for a month and was laid off. In June, 1987 he

again became employed at his present empleoyer, Industrial Finishing.
Plaintiff did not have coordinated benefits for loss of wages '

pursuant to MCL 500.3109 a. The Natienul Guard paid his medical

expenses. .

It is plaintiff's claim that he is entitled to 857 of his loss of

earnings from Anderson Bolling until he returned to fulltime employ-

_ment. He also seeks mileage reimbursement for trips to and from his

treating physician and the evidence indicates eleven such trips at 25
miles each way.
Defendant claims it is entitled to u setoff for the National

Guard incapacitating pay received. by plaintiff pursuant to MCL

'500.3109 (1) as interpreted by Crowley v DAIIE, 428 Mich 270. The

court in Crowley, following the test pronounced in LeBlanc v State

Farm Huﬁual Automobile TInsurance, 410 Mich 173, and Jarosz v DATIE,
418 Mich 565, held that a military perscen injured in an aute covered
by No-Fault insurance which neither he nor his family owns, and who
neither himself nor his family own an auto, cannot recover No-Fault
medical insurance bﬁhefits for bills incurred as a result of the
accident which have been paid by the military pursuant to military
obligations. The court held that the legislative intent was to

eliminate duplicative recovery under those circumstances. The Crovley

‘court, page 275 - 276, quoted the test stated in Jarosz, page 577,

stating:

“We conclude that the correct Lest is: state or federal
benefits "provided or required to be provided” munt be
deducted from No-Fault benefits under snction 3109 (1)
if they:
(1) serve the same purposc of the No-Fault benclius,
and
(2) are provided or are reguired tu be provided as
a result of the same accident."

The first part of the test requires determining whether the
National Cuard incapacitation pay surves the same purposze as the
No-Fault benefits. The answer is ng. ‘the purpess of the

incapacitation pay is to cowmpensate



plaini:iff for his inability to perform his Natjonal Guard duties. He
would receive these benefits whether he had civilian empluyment or
not. These benefits extend until he is released to perform military
duties Independent of whether he is releasel for civilian crployment.
No-Fault benelits by contrast are intended to compensate for loss af
earn}ngs which result from his injury. In this case, from plainti:i's
Andersbn Bolling employment which job plaintilf was unable to perform
until May 12, 1986 and again for an eleven weck periad following
August 18, 1986 when he had surgery on his injured leg,

7
This court finds that plainciff is ontitled te benufits at the

rate of $288.28 for the 40 week periad from Julv 27, 1985 until he wss
released for work on May 12, 1986 and again fur the eleven week period
from August 18, 1986 until November 3, 1986.

He is also entitled to reimbursement for the eleven trips to his
doctor at 50 miles per trip, He is not entitled tc penalty interest

as he did not previously submit a claim for mileage to the insuror.

Judgment may enter pursuant to the terms of this opinion.

Dated: k&{% J , 1088,
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