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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY._ OF WAYNE 
"·-·-· ...... ~ ...... 

EMMALEE SHAW, ------
Case No. 92-227823 NO 

Plaintiff, 
Hon. James E. Mies 

vs. 

SAMIR DANOU, MID-ATLANTIC, 
INC., a Michigan corp., d/b/a 

. CONNER'S SUPER STORE, and SUPERMARKET 
PLANNING AND MANAGEMENT, INC., a 
Michigan corp., Jointly and 
Severally, 

Defendants. 

ALEXANDER M. KELIN (P29030) 
Attorney for Plaintiff 

IMANTS M. MINKA (29211) 
Attorney for Defendant 

PLAINTIFF'S RESPONSE TO DEFENDANT'S 
·MOTION FOR SUMMARY DISPOSITION 

NOW COMES Plaintiff, EMMALEE SHAW I by anct through her 

attorneys, STEGMAN & KELIN P. C. , By ALEXANDER M. KELIN, and in 

response to Defendant's Motion for Summary Disposition states as 

follows: 

1. Denied for the reason that same is untrue in the 

manner and form as alleged. 

2. Denied for the reason that same is untrue in the 

manner and form as alleged. 

Michigan Trial Lawyers Association 
501 S. Capitol Ave, #405 

Lansing, Michigan 48933-2327 
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WHEREFORE, Plaintiff, EMMALEE SHAW, prays that this 

Honorable Court deny Defendant's Motion for Summary Disposition and 

award costs and attorney fees so wrongfully incurred in having to 

defend said Motion. 

Dated: 

2 

BY: ALEXANDER M. KELIN (P29030) 
Attorney for Plaintiff 
29777 Telegraph Road 
Suite 1555 
Southfield, MI 48034 
(810) 827-7000 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MMALEE SHAW, 

Plaintiff, 

s. 

DANOU, MID-ATLANTIC, 
INC., a Michigan corp., d/b/a 

ONNER'S SUPER STORE, and SUPERMARKET 
LANNING AND MANAGEMENT, INC., a 
ichigan corp., Jointly and 
everally, 

Defendants. 

LEXANDER M. KELIN (P29030) 
ttorney for Plaintiff 

MANTS M. MINKA (P29211) 
ttorney for Defendant 

Case No. 92-227823 NO 

Hon. James E. Mies 

PLAINTIFF'S BRIEF IN SUPPORT 

NOW COMES, Plaintiff, EMMALEE SHAW, and in Support of Her 

esponse to Defendant's Motion for Summary Disposition, states as 

ollows: 

mproper. 

INTRODUCTION 

Plaintiff has three arguments why summary disposition is 

First, the defect which caused Ms. Shaw's accident is 

ot open and obvious. If Defendant claims that it is, this is a 

act issue which should be determined by the trier of fact. 

econdly, based upon the landmark case of Riddle v McLouth Steel, 

40 Mich 85, 485 N.Ww2d 676 (1992), even if the defect in this case 

ere open and obvious, which it is not, Defendant would still have 
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~ duty to warn. Finally, Riddle, Id, only affects the duty to warn 

heory. It does not have any effect on other theories. Because 

laintiff has alleged theories other than duty to warn, Defendant 

's not entitled to a full summary disposition. 

Plaintiff would also have this Honorable Court take notice 

hat Defendant lied to the Court citing the wrong holding of the 

ard case in its brief. This is a serious error in that 

efendant 's motion appears to be based on the Ward case. In 

efendant's brief at page 6, Defendant states "The Ward court found 

hat the premises owner owned no duty to Ward and concluded the 

efendant was not negligent." .This is completely opposite of the 

ctual holding in the case. Had Defendant bothered to read Ward 

K-Mart Cor ., 136 Ill.2d 132, 143 Ill. Dec. 288, 554 N.E.2d 223 

(1990), Defendant would see the case held that Defendant did owe 

laintif f a duty to warn. Throughout the Ward opinion, in numerous 

the Illinois Supreme Court stated defendant did owe_a duty 

Plaintiff. See N.E.2d pages 224, 229 and 234. A copy of 

is attached for the court's convenience. 

The Defendant in this case was incorrect when it told this 

onorable Court the Ward court found no duty. Thus, defendant's 

reliance on the Ward case in it's motion are misplaced and 

actually supports plaintiff's position. 

2 
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FACTS 

This case arises out of an accident that occurred on 

ctober 21, 1991 at approximately 7:45 p.m. October 25th was a 

ark, rainy night. At the time of the accident, Ms. Shaw had been 

a mall owned by Defendant. She drove to the shopping 

enter and went into a store. When she was done shopping, she 

to her vehicle and was attempting to drive out of the 

center when her car struck a concrete lamp post which was 

parking lot. Ms. Shaw sustained severe, serious injuries. 

The parking lot, which Defendant owns, had at one time 

poles in the concrete posts. However, the light poles were 

and all that was left were concrete bases without the 

ights or the poles in them. The concrete bases are lower than the 

ood of an automobile so that when you are driving in an automobile 

cannot see them. However, they are high enough so that if you 

them you will cause some serious damage. The concrete bases 

ave nothing on them to let a motorist know they are there. The 

oncrete bases are approximately 2 feet tall. Since the poles have 

taken out of the bases, there is no lighting in the parking lot 

these bases. 

The Plaintiff has shopped at this shopping center in the , 

and while she was generally aware that parts of the parking 

ot contained these concrete bases, she did not know exactly where 

of the bases were. " ..• I would not know where each one of them 

at." (Shaw deposition, page 28) Also, at the time of the 
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ccident, it was dark and rainy outside. 

At the time of the accident, Ms. Shaw had her headlightE 

nd her windshield wipers on. Both of her headlights were workin~ 

s were her windshield wipers. She could see out of her windshield 

nd had let her windows defrost before she began driving. She was 

roceeding at the posted speed limit when she struck one of these 

posts. 

A complaint was filed, and Plaintiff has alleged several 

including Defendant's failure to inspect, maintain, repair, 

ARGUMENT 

A motion for summary disposition tests whether there is a 

support for a claim. In deciding on it, the trial court 

the benefit of reasonable doubt to the nonmoving party. 

ibralter v Chubb Grau , 199 Mich App 482, 502 N.W.2d 742 (1993). 

t determines whether a record might be developed which would leave 

pen an issue upon which reasonable minds could differ. Hutchinson 

Bd. of Road Comm'rs. (On Remand}, 192 Mich App 472, 

18 N.W.2d 807 (1992). "All reasonable inferences are drawn in 

avor of the nonmoving party. 11 Mt. Caramel Mercy Hospital vs. 

llstate Ins. Co., 194 Mich App 580, 487 N.W.2d, 849 (1992). 
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I. THE CONDITION WAS NOT OPEN & OBVIOUS 

The concrete base Ms. Shaw struck was not open anc 

obvious. If Defendant claims it was, then this is a fact questior: 

to be decided by the trier of fact and summary disposition is 

improper. 

The Michigan Supreme Court has held in the case of 

Ackerberg vs. Muskegon Osteo. Hosp, 366 Mich 596, 115 N.W.2d 290 

(1962): 

11 ••• despite the Plaintiff's contributory 
negligence, there was a question of fact 
regarding the Defendant's negligence that was 
appropriate for jury consideration." 

"If honest differences of opinion between men of 
average intelligence might exist, the issue 
should not be resolved by the Court alone." 
Ackerberg, supra, 

The Michigan Supreme Court reversed the directed verdict 

for the Defendant in Ackerberg. 

The Michigan Supreme Court in Riddle v McLouth Steel, 440 

ich 85, 485 N.W.2d 676 at FN a, stated: "Our conclusions in 

ckerber and Quinlivan regarding a premises owner's duty to 

invitees are nonetheless appropriate today." 

In Ackerberg, the Plaintiff walked into the emergency room 

of a hospital with his daughter. While his daughter was being cared 

for by the doctors, Plaintiff needed fresh air and walked through 

the entrance from which he had entered and fell from a platform 

5 
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which was located in front of the emergency entrance. The platform 

was 16 feet long and extended 5 feet. It was raised from 23 to 36 

inches. The Michigan Supreme Court reversed the directed verdict 

in Defendant's favor and remanded the case for a new trial. 

The Michigan Supreme Court in Riddle, supra, found 

persuasive the Illinois Supreme Court case of Ward v K Mart Corp., 

136 Ill 2d 134, 544 N.E.2d 223, (1990). The Supreme Court in Ward 

held: 

"The argument that the obviousness always takes 
the danger beyond the scope of Defendant's duty 
does not address the simple fact that the same 
hole in the ground, perfectly obvious by day is 
not obvious under cover of total darkness." 
Ward., N. W. 2d 229. (emphasis added) 

As the facts in this case show, this incident occurred when it was 

dark out. Thus, it was not open and obvious. 

"Whether in fact the condition itself served as 
adequate notice of its presence or whether 
additional precautions were required to satisfy 
the Defendant's duty are questions properly left 
to the trier of fact." Ward, supra at 234. 

The Michigan Court of Appeals in Novotney v Burger King 

Cor . (On Remand), 198 Mich App 470, at 475, 499 N.W.2d 379 (1993) 

has stated the test that should be used to determine whether a 

/condition is open and obvious is: 

"The equation involved is whether the danger, as 
presented, is open and obvious. The question 
is: Would an average user with ordinary 
intelligence have been able to discover the 
danger and the risk present upon casual 
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I inspection. That is, is it reasonable to expect 
that the invitee would discover the danger? 
..• Whether the ramp was noticeable in its 
existing condition. 11 at pg 475. 

The question, therefore, in this case is: Would the 

ordinary user driving in an automobile on a dark, rainy night 

discover the concrete base? The answer is "No!". 

These concrete ·bases are lower than the hood of an 

automobile so you cannot see them when you are sitting in your 

vehicle. The concrete post which Ms. Shaw ran into was i·n the 

middle of the parking lot, had no light pole in it, and therefore, 

was not lighted. It was a dark, rainy night. The concrete bases 

are the same color as the parking lot. This is not a condition 

which is open and obvious. 

The Michigan Court of Appeals in Novotney, supra, also 

held that Plaintiff's knowledge of the defect is not relevant. 

"It is not relevant to the disposition of this 
matter whether Plaintiff actually saw the 
handicap ramp. The question, however, is not 
how noticeable the ramp was to plaintiff, but 
whether it was noticeable to the ordinary user 
upon casual inspection." 

The Michigan Supreme Court in Riddle, supra at 99, has held: 

"It is unquestionably relevant whether the 
injured party was exercising a reasonable degree 
of care for his own safety." 

In fact, Ms. Shaw was doing everything possible to care 

for her own safety. She had her headlights on, her windshield 

wipers were going. (Shaw deposition pps. 12 & 25) She could see out 

••or.•s•oNAL co••o•ATION her window. (Shaw deposition p. 12 ) She was going the posted 
20777 TELEGRAPH ROAD 

SUITE 1!1!15 

SOUTHFIELD, MICH. 48034 

(313) 827·7000 
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speed limit. (Shaw deposition p. 27 ) She has no vision problemE 

and has no problems seeing at night (Shaw deposition pps. 5 - 12; 

She had allowed the windows to defrost before she drove. ( Sha\I 

deposition p. 25) There was nothing more Ms. Shaw could have done 

to discover this defect unless she had someone sitting on the hood 

of her car with a bright light looking at the ground while she 

drove. It is not reasonable to e~pect this. 

The condition here was not open and obvious, and if Defendant 

claims it was, it is a fact question for the trier of fact. Summary 

disposition is improper. 

II. EVEN IF THE CONDITION IS OPEN & OBVIOUS 
DEFENDANT STILL HAS A DUTY TO WARN 

Even if the condition was open and obvious, which it is 

not, the Defendant would still have a duty to warn. 

Riddle v Mclouth Steel, 440 Mich 85, 485 N.W.2d 676 (1992) 

is the landmark case in Michigan discussing a landowner's duty to 

warn when a condition is open and obvious. The Michigan Supreme 

Court in Riddle~ held: 

" ••• where the dangers are known to the invitee 
or are so obvious that the invitee might 
reasonably be expected to discover them, an 
inviter owes no duty to protect the invitee 
unless he should anticipate the harm despite 
knowledge of it on behalf of the invitee. at p. 
96 (emphasis added) 
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"If the conditions are known or obvious to the 
invitee, the premises owner may nonetheless be 
required to exercise reasonable care to protect 
the invitee from the danger." at p. 97 citing 
Quinlivan v Great Atlantic & Pacific Tea Co. 
Inc., 395 Mich 244; 235 N.W.2d 732 (1975) 

The Michigan Supreme Court in Riddle, supra, found 

persuasive the Illinois Supreme Court case of Ward v K-Mart Corp., 

136 Ill 2d 132, 554 N.E.2d 223 (1990) which held: 

"The scope of Defendant's duty is not defined by 
reference to Plaintiff's negligence or lack 
thereof. The focus must be on the Defendant. 
A major concern is whether Defendant could 
reasonable have foreseen injury to Plaintiff." 
N.E. at 230. 

Thus, the court must look at the Defendant's knowledge not 

Plaintiff's. 

In this case, Defendant should have known that the 

concrete bases in this case were not noticeable in their existing 

condition and Defendant should have anticipated the harm. 

"The 'obviousness' of a condition or the fact 
that the injured party may have been in some 
sense 'aware' of it may not always serve as 
adequate warning of the condition and of the 
consequences of encounte_ring it." Ward, supra, 
N.E.2d at 230. 

" •.• a Plaintiff's own fault in encountering such 
a condition will not necessarily bar his 
recovery." Riddle, supra, at 99 

Following the reasoning of the Michigan Supreme Court, 

Defendant should have anticipated the harm despite Plaintiff's 

PROf£5Sl0NALCORPORATION "knowledge" of the condition. It is not relevant to Defendant's 
2'.1777 TELEGRAPH ROAD 

SUITE 1!S5S 

SOUTHFIELD, MICH, 48034 

(313) 827·7000 
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duty of care that the plaintiff was "aware" that the parking lot 

contained these concrete bases -- Plaintiff testified while she was 

generally aware these bases existed she did not know the exact 

location of the bases (Shaw deposition p. 28). 

Defendant should have known that someone coming into his 

shopping center, even if they saw the bases on their way in, would 

nonetheless still be harmed by the bases. Defendant should have 

anticipated that people, after spending time shopping at his center, 

would inadvertently forget about the bases. 

The Michigan Supreme Court in Riddle, supra at p. 94, 

relied on the Restatement . (Second) of Torts, section 343A. 

com:ment (f) of the Restatement (Second) of Torts states: 

•iwhere the possessor has reason to expect that 
the invitee's attention may be distracted, so 
that he will not discover what is obvious, or 
will forget what he has discovered, ••• In such 
cases, the fact that the danger is lcnown, or is 
obvious, is important in determining whether the 
invitee is to be charged with contributory 
negligence. It is not, however, conclusive in 
determining the duty of the possessor, or 
whether he has acted reasonably under the 
circumstances." 

The Ward case, supra, is exactly on point. · In Ward, the 

Plaintiff walked into a K-Mart store past a 5' tall concrete post. 

!Plaintiff shopped in the store, bought a bathroom mirror, and when 

'he exited the store, walked into this 5' tall concrete post. The 

Illinois Supreme Court held that the Defendant .owed Plaintiff a duty 

to warn despite Plaintiff's knowledge of the condition, and reversed 

10 
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the directed verdict that was granted to Defendant. The Supreme 

Court in Ward held: 

"Defendant had reason to anticipate that 
customers shopping in the store would, even in 
the exercise of reasonable care, momentarily 
forget the presence of the posts which they may 
have previously encountered by entering through 
the customer entrance door." at p. 233. 

In our situation, ·Plaintiff momentarily forgot the presence of the 

posts after she was done shopping. Following the reasoning of 

Ward, Defendant here should have anticipated those shopping in his 

center would also momentarily forget the presence of the posts. 

" ••• defendant can be expected under certain 
circumstances to anticipate that customers even 
in the general exercise of reasonable care will 
be distracted or momentarily forget. 11 Ward, 
supra at 234. 

Most importantly, however, is the fact that the burden on 

the Defendant to avoid the harm would be slight. "The burden on 

the Defendartt of protecting against this danger would be slight. 

A simple warning or a relocation of the post may have sufficed. 11 

Ward, supra at 233. 

"A simple warning may well serve to remove the 
unreasonableness of the danger posed by the 
post." Ward, supra at 234. 

Defendant knew these concrete posts existed. Defendant 

knew the lights and poles had been removed. Defendant knew the 

concrete posts were not lighted. Defendant knew that people would 

11 
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be shopping at his busines at night. Defendant knew that in 

Michigan it rains. Defendant knew that these posts are 26" high, 

and that a person sitting in an automobile would not see them. 

Defendant knew all of this and knew that harm was likely to result. 

Thus, Defendant owed Plaintiff a duty of care to warn. Yet, 

Defendant did nothing to make these concrete posts safe. 

III. OTHER THEORIES HAVE BEEN ALLEGED BY PLAINTIFF 
AND, FULL SUMMARY DISPOSITION SHOULD NOT BE ALLOWED 

Even if this motion is interpreted in the light most 

favorable to Defendant, which is not the way to interpret it, full 

summary disposition could not be allowed. Riddle v McLouth Steel, 

supra, only affects a Defendant's duty to warn. It does not affect 

other theories against the Defendant. 

In this case, Plaintiff has alleged theories other than ' 

duty to warn. While we are not conceding the condition is open and 

obvious, or that the Defendant had no duty to warn, even if both of 

those were true, because Plaintiff has alleged other theories, the 

most Defendant can hope to accomplish by this motion is a partial 

summary disposition. 

Plaintiff has alleged other theories including, failure to 

1 inspect, failure to maintain, and failure to repair and Defendant 

has not cited any law or facts which would support summary 

disposition for these other theories. Thus, Defendant is not 

PROFESSIONAL CORPORATION entitled to full summary disposition. 
20777 TELEGRAPH ROAD 

SUITE t!15~-

SOUTHFIELD, MICH, 48034 

(313) 827·1000 
12 
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WHEREFORE, Plaintiff respectfully requests this Honorable 

Court deny Defendant's Motion for Summary Disposition and grant 

Plaintiff costs and attorney fees so wrongfully incurred in having 

to defend said motion. 

DATED: 

48034 
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:i11d \\ "f~ nnt nt.:,_·.-:::-:ariJy l!nin;,! tn charge 
:r. ·~· ;•·ndant. At li•1th nH.:l'ting~ d'!'fen· 
",. · "' ·,, ~ul·.i"n··d to que!'\iomiug. which in 

.hr;.: .. ·pn wa>: n:rant to elicit in·~riminatir.g 
rt'r '·'·~ .. r"lt'\·alit to the chargt. Thi~ \vas 
.i .. ,,~ • » •:n tl.:1u1:ii dtfr-ndant had made 
dn:·r •_!,a: !.-: d;•l r.•,t .,.·ant to make a state-

mcnt 1\·l,irh coul<l be 'l~r.J to incriminate 
him. 

Our last inquiry i~ the officer's suhjec· 
ti\'C intt.:nt. a:; tu \\")\l'li1t•r or 1&1Jl clt:ft•1Hla11l 
was in cu~to.ly. l.ukuw;ki stat1•1! that he 
d1tl i;ot ;:«n"id1·r thr ddl'nol;.nt u11•l1•r arn·~t 
and would 1111l ha,·e li:,d him arn•slc1I if he 
lia1l nut shown np at thl' ,:1·1·11r:il m•~ctiug. 

Hr.wcVt'r, in lii.:lit of our analysis and the 
trial court's cond1J<;ion, tn a rc;i~a1nalile 
man inn11rrnt uf a crime the opposite con· 
clu,inn i' u111l,,r:;tanilalilt» At llo;1st the tri· 
al court's fi111lini: to tl1al efft·ct is not 
against the m:111if .. st wei!~ht of the evi­
dence. 

In a numlwr •if cases where a person 
voluntari!y carrw lo a p11lice station and 
made incrirui11:.<ing stat•:rnC'nts court:: have 
held then: was not a custo11ial intf.!rroga· 
tinn. \\' c rlo n<1t lit-lien· lltal our ruling is 
inc<m;i~tl'nt with these ca::es. The defen· 
J;int in Culif11rnirt l'. lfr/u:lcr {l!lH!l), 463 
lLS. 1121, 103 S.ct. :>::il7, 77 L.E<l.Ztl 1275, 
phon1:d the 1•nlice and told them about a 
crimt' i11 whi1·h h<' harl participakd. The 
1·111iri" :\rri\· .. ,l at his htHllt' ;lh•l fo11n1I a J!UR 
in rl..f t·ndant ':; yard, :1 flt'r 111• had given his 
n•nst·ut to tht• st·arch. l.ah'r, tld1•r11lant 
\'1.l1111tarily agn·c•l tn arrompany 11olic•• to 
th£· ,:tati011. althoui~h th1•y :;111'l·ifically lolJ 
ltim that lw was nnt und«r an•·sl. Ile then 
i;a\'e a 'tah·tnent anil wrnt home. Five 
1lay> lalt'r h1• was arresktl. In 01'1'[:011 v. 
,l/llthin.<1m {l!li'i'), •l:!!J ti.~. ·1!12, !l1 !-1.Ct. 
711. :,11 l..Eil.i!d 'il·I, a p••li1·(' offker ll'ft a 
n•1t" al thr aparlm<'nl •if a criminal :rns11l'cl 
:;tatini; that he would like to talk to him. 
fJc,fr111l;int phnnt·rl th1? officr,r anc! said he 
wv;ild meet him wlic·n":"r the 11ffic1:r would 
lik!'. Sine<: the ~1.atiun was only lwohlocks 
away. 1lcf"nd:111t \\'c·nt there. When told 
that he was a Sll!'j•ccl in a theft and there 
was C\'iclen~P. linking him to it, ddenclant 
confesscil. The pfJlic•! then n•arl defendant 
hi-; rights a11d he made a taped confession, 
aftrr whi<.:h he was allowed to le:l\'e. In 
hr1lh cases the ~;uprrn1e Court held that 
thc·re was Mt!1i11g to i111lir.atr that dcfen· 
1fa1:t was t:!kcn into c11stl)1ly or significant· 
ly depri,·•:d of his frc{ldom of action. The 
issue was rai5cd in l'coJlfr. · 11. Wipf/er 
!Hlii'), 68 lll.2•J Iii>!, 11 Ill.Dre. 2G2, 368 
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N.E.2d 870, whether defendant was under For the ri:-asons state<l. we hold th:H th'!' 
arrest when he made inrriminatin;; re- trial court's dcterrnina;inn that a r'"''"''n· 
marks. The pC>lice in Wipjlrr li:ft a m<:s- able person, inn1Jcl'nt of a crime. wr.uld 
sai;e with defendant's mollwr that they lielicve he was in custod:• is not again.'it th·~ 
would like lo talk to him about some bur- mauifest wei1,d1t of the evideP.ce. The ju:i;.:· 
glaries. Defendant and the officer:< had a nH·nt uf the appfllate court is rc\'ersd. a::•l 
friendly relationship and later that <lay he the orih•r of the circuit cnurt is aff1rrr:,,,J. 
went to the statiun. Hdendant was qurs- Tl1e cause is remanded to the circuit crit.:rt 

--·> 

lioned and, after changing his story rci::ml- of :)t. Clair (l)unty. 
ing his knowledge, said that he \\'l•uld tell 
the truth, at which point he was gh·en his 
Afiranda riglits. In finding that he was 
not under arrest, this court nolr~d that 
there was a lack of cump11lsio11 IJy the 
officers in oLtaiuing or retaining !:is pres­
ence and that prior lo the questioning there 
was no probable cause to arrest. 

Certain factors distinguish this case from 
Belie/er, Mathioso11 anti Wi]!/li:r. Unlike 
those cases, less than two hours before this 
defendant went lo Lukowski'i: office, he 
had Leen arrester! in a pul11ic place, hand­
cuffed and forcefully brougl1t lo a police 

Apprlfote court Te!'erscd; circuit court 
<1/firmcd; cause rema11dcd. 

~ 
136 lli.2d 132 

143 Ill.Dec. 2.;5 

George \\' . .\RD. Appdiant. 

v 

K ~IART CORPORATIO:-. ,:,ppellee. 

r\o. 6~962. 

!-luprr•rne f'ourt ,,f liiinc1:s. 

April 18. Ei:11J 

station where he was suhjrcterl to a r:usto­
dial interro~alion. 1·he romliti•m for l1is 
l1l'ing allow1•1I to l1•:t\'t' this :;..ttini: "'"'' 111., 
agrt•emenl that ht! n•tuni at a sp1•t·ifi1·d 
time. It is r<'asonahle l•> l11•li1•\•e that de· 
foulanl folt that if IH~ di1l not return he 
would ha\•c liread1erl his agn·•~nwnt and 
again would he suhjl't'h•ol lo a pulilir arn•sl 
and interrogation al anytim1•. Also. l1dore 
the qurslioning al l.nkowski's offi.:e. un­
like the situation in /lfof/1irwm arul ll'ip­
/ler, defonclanl was awart' that lu• was a 

·:criminal suspect and that there wa:; suffi· 
~ • dent evidence against him to press 
"- ' charges. Before this intrrrogalion IH~J:an, 

he was immediately read hi:; Mim11ria 
right:; nud he was not lol<l he was fr1·e to 
leave if he so desired. In additi•m, in this 
casP. there was the confusing contrarliction 
of the di!fendant's !icing told he Cl•Uli! ha\·e 
an attorney, yel when he requested on·~ he 
wa:; told he was not entitled lo orw. Tints, 
evidence supports the conclusion that de­
fendant was in cuslo1ly anti· did not rnlun­
tarily arrive at lhe agrnt's office. ratlwr 
there was compulsion on him to appear, 
and an important factor conlrihuting to this 
is that shortly before he arrh•eol al th~ 
office he had bl•en held in custody. 

\u~torncr sued store ft,r injurit"~ !'U'· 

tai11t'1l wf11.-n he l'Ullid1••l '"itl1 f"·,· f<.11: r:.:i 

ronert•h..- Jm.'t. f<lL'att:d tit':1r t'\~t t.if s::·rr· 
Tlil' t'.irn1it t.'ourt. Ch:w;j•.:ii.:11 fn;1;;'.;·, 
Crel'•I I>. l'uckt·r. J .. r.r:ir.;; .. ! J-·p:irtn;P"t 
slon•'s 1n1Jtion for jurJ;~m'.!llt no\· .• and t·J· · 

tnmPr appealed. Thr Ar·f'"ll::t•.' f P!lrl. : "'~ 
lll.1\pp.:1o1 Jii:l. 13:! Bi.l.ltc. PJ. :i40 !:\.f.;: ! 
JO:Jli, affirrnr:d. On further ap:>··al, the:~,.. 
prPrne Ct.urt. Hyan, J .. ht-:d thJt sto!t: t'1\-I. ; •• 

er·~ iluty of rc·:isnnat..lr: cari:- •. ,ner.n-·1 ~'"'"'i 
risk that •me of its ru.W)r.;Pr:<, "·!1ile carry· 
ill!! large. liulky item. woi;lrl co:iirle "it!: 
concrete po::t upon exitini: n:"t•.>r.lf'r ,]<., r 
of home ccnkr section ,,.; >tore. 

J{c\·ersed and r.:>manded. 

1. Judgment e=>J9913.2. 3.5i 
Trial i<:=>l39.Hli>. 17!i 

I Jir-:ct!'d Vl'rdict:: nr j•;d,er..t-nt>: r .. •·1 v. 
ought to lie f.!nten'U o:ily in :h0.'" ca•,·s :~. 
wluch all of evidrnce, wh<-r; vie· ... ·ed tn it..' 
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:: . ~ f;i'·:···:-'i~ !p tn oppnn'?nL ~r, o\·er· 

""' .. '· • :.·'\ :.1·~·,., ... tjj,.1\·a11t th:i.t r.n rr_,n~r:!ry 

r 1.· I i ."'··i 1:;·! ~:--:it \:\·idt::.• .. :t- t."'"~1uld e\·er 
,.. .. \ '. ~ 

Phelia,, Tumr;1plson. llryan & l(nox, llr· 
han:i Ur•'<'t·lr \V. l'lrl'lius and Jeffrey W. 
T .. ck. nf rnun:.;<'I), for :ipp1•llanl. 

H"bc·rt ['. ~ftJorr and lla\·i1l IL flloore, 
'ch:-imi•ai{.'.n, for app<.·lke. 

I 
. 
' 

' -. 
~ 

f 

-· >t·..:,!1c,·tH't:' . .,;- i 

r-· .... : ~ ·-.: •:l'"7n 1it-:. fJf cau3-e L\f artion 
.. , .. 1 1,-. · li11:r-;• '· ::i-..•: nt·J,!liJ:Pnce are exist· 

: '.::· ·•·•···! t.y dden•l:mt to plain· 
. .rr · 11::;·L ijf ;~:;1~ rL:ty. and irij'.lr}" proxi· 

,..~ o:'':"iJ tiy th:.1.t hreach. 

:t. '-•·cl•~"'".,. c~1:l•>!lll 

'.:\; · tL·.·r 1h•lY t->.:i~L:; in p:irtiC"ul:lr c:i:;e 
'i .· '·."•fl d i . .-.... t<J ue determir.e1l by 

(•1:1;'": 

I. \,t._li;:~flCe C:-02. 10 

f ;.~-~·"!*"- ""'J.1r r. are rele..-ant tu existence 
.. ; . _-.; ·!-Jt.1 ;,re n•:ist•n:1J•le fureH·t:altility 

f ,, .r:- h,• :!l ..... .,J .,f injury. mahnit11•le of 
.. t,r·.· t~ .. f ~~"1;1rol11'i: al,!;s.~nst iL a11d consc· 

'I .. •·.• '"' "f ~.:a.cm;.; u.at tiurJen upon dden· 
11:1•:'. 

:, \ t !l liJ:t-IH·c CS:.::~7 

f .• t t ! .. tt 1«·r~•·11's injury rr~ult•:il from 
111~ ,·11• ·1•11,\t. r!11)! kt\11-..vn or O}.:C'n :1rirl oL"·i­
.... ~ ~i·!·'L,_:iin tin 1kfl'nriant's pre1ni~es is. 
1 ~ "!. r r ,._··~1,r to l··.! cr .. msi<lt:retl in n.s~essing 
}'' r~· :.' .... r1,1111·:1fat1·:e n<~;dif!"ence. 

,,_ '-t)!fli!t•l\l"l" (:=.~t; 

" ~ ; ~1t·n vi 1..·;1r;rp:irati\··.! n•.·~1iJ.!1·11ce 
1.:i- .... ..r;, .. ·t. r,r; k1:-ir duty dd-:nJant owes 

! ~. '. l ~ f 

; "' ;:lii:ence e:::>:J~•:!.:J) 
; , .. !, r l'n·n;i~ .. '- Liabiiity Act. ar;<I at 

:.· .. -' : .. ;::1::ali~ m:,kr C\•:1•nl'"' law. land· 
.... , ::• r~ .. r •J1:cu1·ic-r·s duty t<1w:.irrl his in\·j. 
t·.· - ,. :,lw;;ys that oi rea~unable care. 
.~Ii ,\ d1. l',IJ, •,' :l1.<l et Sl'q. 

,. ~ .. ~li~rnce c=>J 

1 ;. :ii·raiiy. pa1 ty 
r1• ~;:'-'..•- !h.''' tJf other~. 

~- \i·:!lis:.,·nc•• c~t1 

need nut anticipate 

.Jnsl.i<:f' HYAN d1,\ivfft•tl thl' opininn of 
the c011rt: 

l'laintiff, Gt."1r~!' Ward, suet! in the cir· 
cuit cuml of Cha111pai~n Cr,unly, set•king 
d:unaJ!'"-' for injuries he !<UStainl•d w)H<ll he 
w;rlk•'<I into a concn'te po~l luca!C'd jnsl 
outside a cu:;tonwr entranc<' to a 1lcpart· 
merit s!ure opnat<'<I loy defrnrlant, I{ mart 
l1Jq1nrati•rn. ,\t the tinit• of the injury, 
pbintiff wa::. rarrying a lari~e mirror which 
he had purchased frr,n1 defendant. Folh;iw· 
ini:: a jury trial and a vc:rdict in favor or 
plaintiff. the circuit court entered jutlv;menl 
for dd<'n<1"nt nnlw1thstanrli11v; the Jury's 
verclirt on tht• gruun1l that 1lefcnclant had 
no rh•tv t~ warn plaintiff of, or otherwise 
prol•:tt him from, the risk uf colliding with 
the po~l. The ap11ellat~ cnurl, with one 
justice 1li~~e11ti111!; affirmed the jucll{ment 
11.0. r. :ind lu:lil ti.at ,1,.f,.1uhnt owed no 
rltny t'> plaintiff Urt•lcr ll11: circutnstancl'S of 
this car.i• l1e1:ausc defe111!anl coultl not rea· 
~on:ihly h:b·t· l•l'l'J\ t1 >.'p~·l'tPti to tnrc~N! tnat 
pl:;mtti f. w111l1' rnrryini: the nurror. wo~td 
fail to ~t't~ t1r r1.•1nt~tnber the p11:.;t, \\"hich was 
an fJti\·iJJll:-'. co11d1tll)U on d•.'ft'tulanfs premis­

~,. ... ,. 
~' 
~ 

!'~, an<I wlr1d1 plaintiff h:ul pre\•iously en· 
cou!ltere<I. {l:-<:; 111.App.:!<l !f1'.l, Hi:l. 133 
111.l r"'~- liO, ;,~n N .E.'!tl 111'.!li.) l'ln.intiff 
app .. al-; t11 this conrt pursuant lo uur Huie 
;JiG fi!1/ 11Lld IL :u:i). We hold that defcn· •. ~· 
dant's duty lo exercise reasonable care ex· . · • 
tf!ll•led to the risk that onu of its customers 
would collide with the post while leaving 
the store carrying a large, bulky item. Ac­
cordinl!lY. we re\·enc :ind remand. 

Defendant op<:rates :1 department store 
in (ha11111ail!n, Illinois. The store contains 
a l1nme imprll\·ernents department. To­
ward the nr•rth(·rn entl of the cast side or 

_ ..... : r1• f!\·:rwr·~ d:.i~}" of r<:a:-:r·nn.ltle care 

ti,,, ~t•1r" is an 01·!'rh<:ad, J!arage-type door. · 
01·~r this iln•ir is a larl!'' ~ign which states ·-­
"llr.111P Crntrr." Fa!::ing tlris lari.:e door 
frnm t Irr nlit,i•l·~. ap111roxirnatrly four feet 
to tlll' right, t!r<'n.' is a smaller door approx· 
ima•l'ly :Hi inrhrs wide. On this smaller 

• 11'. ··,i-:i ..... .:,.d ri:.::k ~hat one of it~ Ctt:=.tonwrs. 
\l L :r. 1·;1rr:.-;nc- iar;.:e. bulky itr1n. would 

1 .. \\ ~:h c· .. nt·n H' }'t>Sl U}'GO <'>..iting t·us­
t•·r~~· r .jp"r uf bimt• ct~ntcr !=ectinn of !'tQre. 

____ .. ":"'".'"_ ............ -.~~ ..... ~ ....... -.,........,...,.,, 

n """ v. 11 ;11:\IC r COHI'. Iii 2·~:) 
Cue"" 5~-l ~-r: :i'tl 2H UJJ. 1990) 

door is a siv;n whieh :<tatl's "Customer En- l11w~ cnnrr-rnir.g hi3 e;i~our.!Pr w11.Ii '·''" 

trance." Both dn•irs :ire oranJ!<:> in rnl<1r, 1mst;, wiwn he> !.'ntC'ri_.<t the ~tore: 

while this section of the outsi<ll' wall is "Q. ,\n•l y!)u nnti~<·•l these i'"''-" 
blue. Outside the smaller cust'''""r •.'n· when y<1u went in;:ide did ;;ou m.t., 
trance door, and on eitlicr side of it. are A. Sulicunsriou~ly. 
two concrete posts, painted dark br!)\"l!l, 
a';°;<f w"iilcfi -stan•I approximatl'ly fn·•.! f!oet 
lriglt and three fN•l apart lloth posts are 
approximately l!J inches from the outside 
wall oC the !{ mart buil<linv;, and arc pi-e· 
sumably iutcndcd lo protect the 1l1>orway 
from damag-1• or int,,rforence hy J,;u·king or 
parked vehic:lcs. Wlwn the r115torner en· 
trance door is opened, the 1l1ior will clear 
the 8011thl'rn pm;t by approximately four 
inches, but will collicle with thl' northern 
posL When exiting the customrr door, 
there is a downward step of approximately 
six inches. There are no winrlows or lrans· 
parent panels on or near the customer door 
which would permit viewinl{ lhe posts from 
the interior of the store. Al the time plain· 
tiff sustained his injuries the lari.:e 01·er­
head door was closed. 

. On October 11, 198!i, plaintiff dnJ\"e to 
defendant's store and parkecl uear tht• cus­
tomer entrance door to the Hom•: C1:nt<'r 

·. section of the store. Plaintiff walh1l 1msl 
the posll: ancl entered the stor(' thro11).!l1 thf! 
customer entrance door. Plaintiff tt'stif1ed 
at trial that he did not recall t:nlf•riu)! th•! 
store lhrouv;h this door prior to the datr' of 
his injury, hut that it was possiule lu: had. 
Plaintiff testified that he is a SC'lf.empluyl·d 
parkiiig lot designer anil striper. 111· !;lat· 
ed lhat he had done work on the parking 
lot" area of the K mart store at which he 

,. was injured, but had donr. no work in the 
area of the door at which he incum·d his 
injuries. On direct examination, when 
asked whether he saw the posts as he 
entered the sto~~;· - ,;1a.ii1tiff n•spo111kd. 
"\'Cs·, -sir. f mean they were there. Suh· 
consciously, I guess-they \\'<.'re there 
when I went out, so, evidently, tl11·y wr,rc 
there when I went in." Plaintiff's co1rnsel 
then askl'd plaintiff if hr. harl m:ul<- a m•!ll· 
!al note of lhe presence of tlu• ptisls a;; he 
entered the store. Plaintiff rt·~pornlc•I. 

"Yes, I guess. I don't know. I m•<an­
they werr. th1•re. I jw;t <lnn't·-." On 
cross-t'x::unination. plaintiff ll'stific:il as fol· 

Q. Well. woulrl it be fair to sa:• th:i.·, 
y<,u notice.J thr:1;1 mr1re or less, ye;;? 

A. .More or !Pss. Yi:s. sir. 
Cl. Y(Ju didn't have trouble i:ett!n~ 

aro•rnd those posts on the way in. did 
you, sir? 

,\. J\'ot that I recall." 

Plaintiff remained in th;-; st•)re for "" 
proximal rly one· half hriur. durin~ whi,.h 
time he p11f"hasPd a_ larl!e b:.: thrr,.ir-:1 n.:r· 

rt•r, which was -5 tfgt long and "-l'l'r<)Xi· 
malf•ly . lY( ~~et ~i:ille. The mirror "·as 
packed in a carJlio:.ird hold"r, but the face 
of the mirror was not co,-er...J. P!a:nr.iff 
testified that after he paid for the :nirr,,7 
he left the ca~h rei::i~ter, carryini: the mir 
ror Hrtic:.illy :mt! "kind of tn th<> ;:idc " Hi> 
stat•:<I that he did not ha.,-e the mirr"' in 

front or his eyes at that time'. Whe:r p!.!ir.­
tiff r{':iched the 1foor. a stnrc clerk r;,-ir<>«•'•i 
a st•eurity lock, whir:b prrmitt~<:l .cui'tr>r'-.H' 
to exit throu~h the dr.0r by which phintiff 
had entr·re1l. ApparEntly. ti-. ., d1.,·ir j, •k 
sij.!ne•1 ~1> that custorr,(\r~ r:~:'iy fr"~ly t' nt•·r 
thrcru~h it durini: bu,ir,~ . .;~ hn•;ri', hut ~'" :, 
n1cans of pre\·1!nling- :..hr:.pliftiriJ!. a !'l·t"11n!v 

lork mu~t lie relt~act:tl in orrlt·r f1,r l'."t::.:101.,· 

ers tri •!Xit thrOUJ!lt th~ •lrior. l'i:,in::ff 
opem'<l the rloor hy pr~~~!n;.; again;:t 1t w:' h 
his left :;houl<ll'r. Plair,tifi es<imat?,J r<,"~ 

he had takt'n Crom a half step to a foll ~t·.;• 

lhrou)!h the dt">r wh~n h« "ju~t ~:iw ~:ar<, 
anrl a-·:1 Lail pain. anrl th>:n ~aw ~tar'. 

That was the last I rer;;li." f :r~t tl:r n:ir· 
ror, an•I then plaintiff,; he:i.d :ir.d far;o, •::.: 
lirle1l with lhl' Mncrtt•'.' ('"'':. l'laintifi !•·-· 

tificil that h<' could not $''<' th-' p0::t "" !." 
exiteil the ston• k·c:au~r tht' rnirrvr l·Jc.~f.;··l 
his vii.•w. He stated he "'·a;: fl'Jt in a !-:;.;:-;-': 
at the time. Prior tll £'X:ti;·,_i! th.• !\ 1::-.,r 
~tore, plaintiff was_n'lt wan"d l>y way of:.. 
~ign <ir nthf'rwis!' of tlw ··~;i>t•·r.ce ,,f If e 
1<osts outside the rloor. 

A:.; :I rl'Stllt ,,f the colli;j .. n. r!ai:.tiff "''­
tainf'rl a rut tn hi~ ri1-:ht ch•«·k. lm:l""i'.1•··­
ly afkr tl11• c•illi.-.i•in, p1"i'1t:ff .-,.uid 11.-.: ~ .... 

uul of hi!; ri~ht eye. A?~h·"J:Jt:h r~rt of ti·,· 

-i ... ··-:;;·°':';.'·:-.·1.~- ":".;;:'T·k.-.-"':-'"7""-.0!•.,..._ .. ~~ .. -1"~~-·""T"'~-~~,_..,...,.- -··:-:::---.-ft!-1 ..... .....,..~ -# ... -.-.k .. ~-· 
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.,.·!· -

.. :~1.1t Pye h.,:.:: ~incf' r..::tun.-·.l. the 
'" -~ 1:. t: 1~ •·ye is 5t;!l C'b~f!.ln..,,J. 

r ~ .. ~ ~~~'-l.< I' J·•'!*I•·f!! ... ~J S(·\E•rc head· 
: :·. ~. ::. ! ..... fi;•~ti }.e did r,,.: (•>..t-·~rit.:nce 

.:· :r ... ·-·· ~;.,_.t:i ·.\·i~h the i·O'L 

.\ ;..; " .·.:: ,_.,~ i.1.,, ·«' "·ho <>.;rkt:,J in the 
iL.1:-.- 1 , :-.'• ~ 1~· i !nr.;{'nt at t!':e tirHe of 
;·!: .. :: ~. ~··~1~ir1·::.: :•·,tified :it tri:i.1 that on 

.d:·: ,. · .. ·; ·L~y f !"· .... ,·_.!!t.• to '.,fl pr··'Ji!•"' w11uht 
" • ... -: ···r •!.· ···1..:h •·.1.i··h pl;;i:::i:f f·xile1l. 
;J. :· ·~·: · r ! . .'t;L,·,! ~!i.lt lu: hail :--1 «n ;:.t1f!lfl 

:·· ··i·"· i ··1-:!, .lf· :i;.::tin =t the I""<!. l•ut th:it 
: ! - ,. ~·· r .. ~ .. L"·r 11. lU~j. he !1:~.1 :1ever 
_. · •: ::1. ... r» :rjun·d a> :i rP~ul; .,f ,_.,Hiding 
\'-11•. ;: .•. ;·· ·t ... d:::~· h·:ivini; tbr,··u~h tht? 
. ·.p .. t11: ··r •::i~:-;~~:· \. di1<·r . 

. \: -.: .. r .. r;rlq· !'·I• c,j the tri;,l, th<:> jury 
· .. ~ ; .r i·;~,;1.tdf ;.wl as~l:~~·t·•l t·L1intiffs 

,, ,•:. ,. ;it ~--~·-"Ill). Tl1e j11ry fc1rth1~r 

! ... ! 1 ·.w,i1f1 ~·• · cum11aral.i\"tly r.cgli­
i.:' ·.· ~· ..::.!tir; Iii u. \'frtlict of ~fi8/hl0. 

1 :· .. ,. ic:·uit c .. ;;rt thPn ~r:mted defcn· 
• i": , 1~ ··:i11n fnr jq 1lgn1Pnt nntwith5tan,f· 
· l'. :ia· .1ury·~ \·<>nlkt. ThE' cirrnit t'1111rt 

~ ",. I t i..it it !'hnu:d ha\"e alln'.\"\·d ilt•frn· 
.: .:.·' n1 ·''"" f .. r :i il1n•drd q•r·li•::. In 
1 :,•, ... ;·~ tl1':' JU·h:nitlfil 11.1>.1· •• tla· ~lrcuit 

'""'·" :···r.du.J,.,j 1int ddend:;i1t harl no rea· 
: .. '''l"·<·l liut 1•!:111;t:ii"~ attention 

·., .... '·: ! ,. •blr:t· l•.t whc·n hr ··~it • .,l the 
,j_,., ~ :'i:,t 1•:;,,n:1ff woulJ f·,r~~l about 
1;,.. i·· ·." n::t•i.!,· the dor;r. The circuit 

.. •! :·.;:·:1-"r ~·.,:••! that the l"'ot" were 

:· ': ;:.i .. r .. :itl,\ d.1ni.:,·rnus arhl that lhry Iii•· 
.· .•. I •. ,: •1:;.: .. r1·1::-- 1•niy \\ h··11 ;H·tt:tl HJ'111l \1y 

... , .•. ' '· "!"t1ai f1Jrn~. Tlu: tnitrt C1.indtt1~1·tl 

1t. .. t tiie rini:, t\r.:.?r:1rt.:r1ns in\n!·;f:d in the 
,.,,,, w"r" th·•-'" induced hy plain:<ff him­
_,.,f Ti1•• :q·f•L"llatc court affirntl•d the 
i'td .. ":r' •:t ll. 1 1 r., W&:h one jlJ~liCf: dt::;~enl· 

1ti~~ ;, .• i,i:i'J! ! l1iit ,lcf•.·ntlant could ni)t n~:i· 

•·• •. ,._• .•• 1 ha \"t' 1 ... , 11 ... ~Jl<'Cte<l to Lres<:e that 
i·::\ !;~_1f:'" \\. .. ~Id fail t11 ~;~c 11r to reniemb!:r 
it ... ;·· -t. wltich was an uli·;jr,u~ cr1111litinn 

'""! "ii" h i'':,1ntiff kid lJrt>•iuuoly encoun­
t. c1 ·i :<. llt.:\pp.:lcl al lG'.l, 13:1111.Dcc. 
i:". :.;11 :-.:.t: ·~.J 10:!1i. 

! i-:! l I 11n ··t·. ,f "'rdict::: or judgmC'nts 
.. . , ~· Ht:i:ht to lit' t·nh:rC'd '•Ill~· in tht1~t1 

• :1 . ·• "!l '' hwh all L'f th<' t'' uh•nrt'. \I h<:>n 
'"·"'· ·'. 111 11~ a~1 .. •ct mr•st ·ra1·nral•le t11 the 
"l'l·"'" 1.: .. «• ""-r" lil'lmin1!ly fan>r5 mov· 

ant th:1t nn runlrary \'l.'rdirt l!asP1I on that 
t'1·i·kr.cl' l'ould t:H•r stand. (/'1·dril'k 11• 

l'rnri11 & /:'t1slrm IU!. Co. (l!lfii), ;17 lll.2d 
<:!l 1. ;,10. 2~'.I N.E.2il ;,1) Ll The l'S!'\'lllial 
eler.wr.ts r,f a c:rnFc 1Jf arlion hast>d on 
r.ommon law 111.·glig1:11c•! may be stated 
briefly as followF: the 1:xist~11ce of a duty 
O\\'t•1l by !It" d.,frnd:mt lo the plai11tiff, 3 
lm.•ach •Jf that duty, ;11!'1 an injury proxi· 
malt·ly 1·au~1·1l hy I !tat l1n·ach. (Ii irk 11, 

:llirlt11< I ltns•· J/,J.<}'ilrd & .llnfirnl <.'e11lrr 

{l!i81), 117 111.2.J !107, !i~: •. 111 Ill.Ile<:. !M-1, 
51'.3 :-;.T::.211 :1~7; ,IJi(/trr 1·. /Jrn1rn (l!l7:!), 
51 lll.2rl ;;:1!1 . .:,11, :!OJ t.:.r::.:M !!07. ~l'f' also 
W. I{ n•lfl11, l 'ross\·r & I( 1•1'\011 on Torts 
§ 30, at JI> t-Gi; t:ilh 1:11. l!!H l).) The snle 
in11uiry hcfor<! us ci1nn:rn:; the exi~lcnce of 
a il11ty, i.e .. whl'lhcr 1li-frwl:111t a111l plaintiff 
~l"'"l i11 !<Ud1 a rl'latio1d1ip to 011c another 
tLat tlw bw in;po:;r:•l uvm 1ld1·nd:111t an 
r,l,!J)!atirrn ,,f n·a:;onahli: 1"on1luct for the 
l<t:ndit .,f 1•laintiff. {See Kirk I'. Mirl111cl 
/(rcsr /Jw:1•if11l & lllcrliraf Cl'nler (1987), 
lli lll.2d :,oi, !i2\ Ill l!Ukc. !l.\-1, r,13 
N .E.2•1 !!Si.) \\'llt'llH·r a duty exists in a 
partindar 1·:1'•' i~ a q111·sti<>11 of law tu h~ 
d.-tt•rmi111·il liy lh\• 1·ourt. /\irk, 117 111.2<1 
at :;2;,, 111 Ill.Ike-. !t-11, :,1:1 N.1-:.<!il :187; 
ll'i111 n1cr I'. h'11.-11iysnll'I' {l!IH!"1), 108 lll.2d 

4:1~ •. ~-w. n 111.1 >l·c. 2:i:1 •• 1x 1 N.E.211 l\IHll. 

{ 11 In ,1Ji.-11cr '" /Jro11·11 (1!17:J), 51 lll.2d 
;,:l't. :~Ol N.I-:.2d :J07, this enurl ohscrved 
ti.at "tll(' t·n111·l'pt of 1luly in m•gligcnce 
c1~1·s is \·1·ry in\"nln•d, ro111pl1·x a111l imlecd 
1»·hulro1";·" (id 111.2<1 al !il!"1, :IOI N.E.2~ 
:!fJ7.) !\01wtlu:lt':.;,.;, tlii~ court ha:; idi:ntifif.'d 
certain factors \,;hid1 are relernnt lo the 
exi5tt·n"P. of a duty. The "reasonahle fore­
scc:aliility" of i11j•1ry is Oil<:! imporlarol con· 

ecru (C1111is '" /frr.11ufl11 (1!174), r,r, lll.2d 
:rn~. :J!JH N.~:.211 fil7), liut this court has 
n•cognizcrl that forc:sccaliility alone l'ro­
\'ides au inaile•111alc fou111lation upon which 
111 l1a>1, the rxi~lP.n~e of a li•gal duly (Kirk 
r . .\[irh11rl lfrts<' /lr;s11il1i/ & Meclirnl Cm· 
/Pl' O!JE7l, 11 i 111.21! 507, !i2:i, 111 Ill.Dec. 
!11·1. 513 N.E.2rl '.!Si; !'1111is '" /frc1111a11 
o !Ii 11. :;r, 111.2.i :n2. :n 'i, :ws N .E.2.i 1;11; 

~!'<' al~·• Cn«•n, fi1rpf,.,.1bilit11 i11 Nf,g/j . 
!!l"lltT /.1111', Iii ('0!11111.f..l:,.\'. l 1tll, 1417-IS 
tl%lll. (HIH·r 1·11w,i1!.-ratinns iuduile the 
lih•hh1:c·d of inj•:ry, tht• magnitude of the 

~:\ 
~ 

\\',\Hll '" I< :'llAl!T <:ORI'. Ill. 'l. '!.-: 
01<• D< 55• /'i.f..lJ ll.l (!I!, 197<Jf 

burden of l{!lardin~~ against it and tl11! COil· :ldUally ft?lllO\'e alJ iianj!"\'I"~ frum hi~ ('r,>;:·· 
sequenres of plal'ill~~ that hurdt!ll u1u,n thr. i.;es in onfor lo a\·oid l:::.!.ility. (/',;nni·••:s 
defendant. /\id,; 1•. ,lfidinrl R1«'.~•· llospi- l". :lfrJ11fyo111rry Ward .~' r·ri (l~r;.il. 1:.i 

ta/ & ,lft-dicrd Ccnfrr ()!187), 117 lll.2d :jf17, lll.2rl 4'i'.J, -175, 32i) :..r.E.z.J [!;i; G''T'u;h'u 
S2G, 111 111.IJl'C. !1·14, 513 N .E.<!d '.!~7; z•. Burr Orrk /.a11rs. /nr. II '•:;:;1, 5 [Ii Ld 

· Lanre t'. S1·11ior {l!Jli7), :JG lll.2<l 51G, 518, J!j:l. 15i·-58, 125 N.f;.2rl 4i.) The Pn·m:'-·S 
224 N.E.2d 2:n. 

With r<'spr.cl to <'01111itions on laml, the 
scope of till' landowner's or occupier's duty 
owed lo cntranb: 1111on his prf'mis•:s tradi­
tionally lurnc1I on the status of the 1"1tra11t. 
The operator of a husiiwss, thoui:h 1111t an 
insurer of his custonll'r's safoty, ow1«l his 
invitees a duty lo ex!'rcise rea~onablr. t·are 
to maintain his pr<'mises in a rcawnahly 
safe con1litio11 for use hy the im·ilP"S. 
(Pcrmi11as 1,. Mo11lt10111rry l!'urd & Co . 
(l!l'/5), r.o 111.211 4W, :i2s N.E.2t1 2!10; ,l/irk 
t>. /(ro[Jer Co. ( 1!167). 37 lll.2tl 118, 2n 
N.K21l H!i!I; Olillf/<'r 1>. G'rc11t Atl1111tic & 
Pacific Tm Co. (1!161), 21 111.2<1 41i~. 173 
N.E.2<1 44:J.) Licensees anil tre:::passcrs 
were owr.d substantially narrower duties . 

~ (Pas/ii11irrn r•. /Jarifo111~/( (l!l81Jl. 81 111.211 
!l77, 4:! Ill.Dec. 21, 410 N.K~d 21.) !'lain· 
tiff in this rase was a hnsi11 .. ~s inl'il•'•' 1>11 

defonilanl's prc:111is1·:< at th,. ti1n" ),.. wa~ 
injured. We note lhal in l!lRI !111.• 1.;1·1wral 
Asscmlily l'tmcl!·d tht• Pn•ri1ist"• l.iat.ility 

., Art (111.Hev.~tal.l:Ur/, ch. i-:11. par. :1111 cf 

seq.), which pro\'i1les, in 11crli111·11t l':trt: 
"§ 2. The distinction 1111d•:r ll1e c<>m· 

mon law l1etwe1•n invit<'!'S an1l lireni<ccs 
as to the rluty owed hy an owner or 
occupier of any pn~mh:i•s l11 :;ud1 en· 
lranfs i•: aholislll'•I. 

'l'lic duty ow1·d lo such culrants is that 
of reasonable rare under !111! rin:tim· 

:" ·: stances reg-anli!1g the state nf tlw prPm­
t!.··: .. : isr.s or acts dnnc or •m1illc1l 1111 tht:111." 
;f~· '(lll.llev.St:1t.1!)87, ch. 80, par. :w2.1 

The duty cxprcssc1l in lhe Acl is pltn<!<!'d 
somewhat differently than the duty 01\·c1l 
to invitees uruler tlw rnmmon law. limier 
the common law, the lantlnwn•.·r's 11r 01.-.:upi· 
<'r's duty was to use rem:onal,lt! rare lo 
mainlai11 liifl prcmisrs ill a rrns:,,w/J/11 
safe comlitio11. How<•v<·r, C\'1•11 n11d1·r the 
common law, if he t•hns<• to maintain a 
dangerous concliti1Jt1 on his pn•11'i'""" it was 
generally hclcl that an a•lt>•ptat•' warui111: lo 
in\'itces woultl sufri!'e to rcnd1·r tl11· t:t1111li· 
tion "rcasonal1ly safo." lie ili1l n11l lta\·e to 

LiaLility ;\ct thus di<I not =-ii:nificantly ai« r 
the c1,m111lln law duty owe:! by an O\'>ril'f .-.r 
occupier of premise.:; to in-;itees r.h-~r··or; 

(/('('''"f/!r. l'. MJ1rrs 09"1'), 1•~7 lll.:\1=i• ~l-l 
2:1~1. ::1:i, 118 111.r>ec. !Li. ;:.'.!1 ~~.E.2.1 1~;:{., 

but ralht'r rctr:icto>d the ~p•:ci;;l but Jim:~•··! 
immunity from tort liai·ihty cnj(•y•·rl h\· 
ownrrs anrl occupiers 1if lar.d with rh;.··! t 
to lit:t·nsees. 

In ro11junction \l.'ii.h t!:,; ·:nrnmun la·.,· r:;i;· 
)!01·crninJ! a landowuer·::: r:r nrru;·ie~·, duty 
to im·itc1•s there de1·"l"l"'ii a prinripl~· ti,;1t 
the owner or occupier i~ n<>t liable to e1;· 

lranls on hig premises for harm rall'<"I by 
a condition on the pn•mi~es 11f whirh :1;.­

entrant is aware or whi'h is o\;·.-iou '· • 1 :, .. 

11111/S( l'. Illinois Power r·a. {I !17fil. f,~ 11; ::.! 
·15ti, 41i!I, 3-1:1 N.E.2ol .;c, ("A husim'<s !'···' 
It'•! has a r>:~pons1liility f:,r hi~ own -::f· 1~ 
aud n111~t j,,. h .. lrJ tri b~ <·rpially a.,,·:1r .. ;,f ;1:1 

tlw ob\·inu!'\ and uorrual ha:-;1rds inrid 0 ·11f !.• 

tlu· pn·mi,:(,s ;;s thl' j'll$Fl',-;:0r of thr la;:.r·i 
<.'11l1·1·rf I'. Sp1 illf[/lrld l.1!.1/it & l'.11rrr I·,. 

(l!Hli), 2:H Ill. 2!l0, 2!1'.l. ><:I ~:.r, i~I I""',,. 
er"s or or<'lll'ier's ohligatic,n is to pr,,t1·rt 
in\·ilces from un>afe c0nrlitio11~ on thl• l:: ;.! 
whil'h an• known lo him :1::tl 110/ k11r•1• ·: !.' 

th.: im·itf'••): /.1lll!Jl!l't'l.-.·r i'. ll.'in1J1.< /',,,, ··r 

l'o. (l!llSJ, f:I 111.1\pj• :id 1;:1~. ii ll•. ~ ! i;; 

ll1•1·. !!xl, '.ll<l N.E.:!d /f1!1 r·i;1·n·:r:i.I\-. tL··r~ 

is no olilii:atirrn to protert t~!' i:i·· •'•'t' 
:lj~ainst d:rngcrs whid1 ar"' kr,(11' n to r•:!,, 
or wl1ith ar'..' ::o t:•b\'ii".l'.J::- :-i. -:'! :-i;1p:1r,•t•i r.·, 

him that h•· may rr:.:::c.r.:,i·ly h,· E·xp!·r:.-.i h 
1lbl"m·cr th1.-n1"), Ni1g11i "· l.111c.l/u-!1. .. ,,,, 
Ho1111rda11d. bic. Wi1~;'1. '.!l l!L\;•i'.:.:.J 17~. 

!iii, :!'.!I N.C:.2d IG8 {no duty to ,,·a~:: i:" i· 
lC'P of hazard which is oli»i•1u~ and ~.n•"'" 
to thl! i1;vitr:d.) ,\ iJ,!ft:1:•h1nt w;~~ tl:t;~ 

f.!Clier_al!:; t.eid lo han• no duty ~'> v.-arr, ~' :. 
iti\·itce!' of, or otht.1 r·.-.·i~".· {;r~tt·i.:t thern !rvni. 

kno\vn ''r ,)}1\·iou~ly da::.i.>·r·1·J:; C•lt!·i1:; .;;..:. 

<•n his prP1ni:-:c.•!'. But cl•::t.!"'!y. ;n \hi.- ;~~.:1!~·. 

a~ in 01}11~r:-:.. tlw ··~:1; 1 1'.V!l ,,r ,,1.\·i"u' r ... ~ 

prinripl1~ wa~ :'nmt:.'limt•.' tr•·t1t"'1 :is a t~ .. : ,. 

of t·1inlrihut11ry Ji·..:~ii..:~nce or :t~!-=UC~i·''''n 
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'' t'. ' i.; :::, •.' l'.··neal!y Ar.r.nt. 3:; A.I.. 
!: , : _.' • :<'.·~li lar,·l ca<c$ c1tc>·l therein). 

i': ;· · : '\i ;=.. 11 :1n·!' aoiopti'lt; 0f a ff'lffiJ':l· 

•:.i ... •. ;:•.:· '"": •r:nul:, in .·l/11< 1-. Rii.nr 
, '. •· -~. l'I ~.!I ;,~Ill Ul'c. ~'.l. l:.'.l ~.E.21! 

.. :; .. ,<.f .. -i !•\' liLR"'·.:::tat J'.i~i. ch. 
; .~!'" :. i l: .-;1. i~ niadc linh: ,}i~ft:-renre 

'.\ : .. :•,t•r t_~.,. rrir,c~11lt wa~ tre::iteii as one of 

··r.•· •!.1!.\··· •If ~·nt: nf contrihut11ry negli-
1 · •:'l•:r "<tl:!'r el1ar=-.;:tl·1 ization the 

r·. ;i" -... :~:-: tLP .:am•.;· no rrC'fJ\•.·ry. Jn the 
i !'°''" · ·:;~". t_.:\.._.,.\"r.11lajt!!iff :tq:uc.' that 
i: .. ; .. ,,._·~;-! ... t~ ·1t •:;1 owtH:r or 11rcupier of 
, .... \ :· :.-.- lt:i. <' n" duty t•) warn or other· 
l,A, •• ·;1t_ •. r•·:..i·.:,,,::diJ,. q(lps to 1·r'1h\<·t those 
! : ._,:. 11~ 'i!l hi-= J•r1·rn!~t!' nf r(·rtain condi­
~-· .• ~ 1 ·:1 t.i..; ;·:-· 1· :-t·~ Lr:::iu::-: thi1,:-:~ con<li· 
1.··r·:- :.~ .. k;,q-.,n :1.1 ~!-.P t·ntr!::,t or are opc-n 
"'"! , : ·. <":;;, i> il.l'•r:-.;-a11Un '' .tli CJur l>)'S· 

:. ·:. d · ,..n:p;,rati;" fa:ilt. F'laintiff assert:; 
ti~;,t ti1·· f;,.-·t ;:. l":11dit111n cau~in}! th~ injury 

<· t.~ "J''·n a:1d 1_1~1\·ii:.iu,:;, or n1~1y h:ive 
• .. t .. , ; r··' ::-.: .:_, t-r1<::11unterec! by the plain· 
: ..-: ,_ k: a f:.<"tr•r to he con;:idcn·d in 
,,. " ":.li.:ng- tht- ;1laintiffs c11m1.:irati\'!~ 
f; ~ •. ~ 

1 , i \'; P apl't' with plaintiff that the fact 
;i l" r>1.n'5 injury ri·~uiterl fn:m hi~ encoun­
tt•r:"~ a ~-""'' n nr 0;1.:•n and ob,·iuus condi· 
t1 •n 011 a d,.ft-1,d;•nt'!< premises i5 a proper 
f;i.r·t .. r l11 ~·t' r1t11-.:!ti~rt.·d in a~~t'!=SinJ,: the 
: - '"· 11·, rr:rn~·ar:1ti~ e tH'J!lij!t·nc~. lt i:: un­
•; ~I·";!• •:,!ii:• rr·l•·V:U~t tO Wh(•th•:r the in• 
..•• ~ .. j ! -.r"" ,_,,. ,.,crci~ini: a rea5unable 
.;. ~ ... , ... !1f c:!r~: J••r Jij.::; own ~;1fety. Awl in 

:!.: r· ·J":ct a j•;;,i1:t1frs O\\·n fault in Ml· 
r• .. · •. r:;j~ ~·J1:~1 :1 c~intbtion ·.i.·ill nnt nt:"ces­
-;,r:;:- \.:1r r"' r .. .- .i·:cry. As discu>><'rl be­
:."" hu·-' '""'r. we f111tl that the ,,ii,·i·rnsness 
· f ;, '"'··Ji:;,,,. ;, al:'u relevant to the exist­
... r,f :i du:y nn t!il' part nf cli·fenclant. 

11;1 :,.;;;a:iy "" reject plaintiffs ar)!U· 
", • ., • ·' :1 t th•: ;,-J,.1 ·1 inn of <:on:par:1t i,·e neg· 
1 ~· 1 ••• ·:, !bi1.: ~ia~c l1:!s afft·~tf·rl the b:i~ie 
1:-.t \ ·l b:1•l1J'-\ !11.·1 .. r ot-cupier nwt•5 to en· 

t r:1..: · 'li'"li h:~ lan•I with re~l'erl to !'ud1 
... !:: : .;;~. !-=1.1n_,, f\J\lrt:::. anti c<1n1niL'llt;:1l'>f.!' 

i ·· ... :q·1<:1re11tly ':'!11hr:icerl the pu;;ition tak· 
, ,, ,y ;-!:unt::f in this re;;p£>rt. t~ec, c.,q .. 
t ·.,,. • JC. 1'1·111;r·y Co. t~ln.J!1:•7). 7-11 
~ \.l. ~.j :::-. :JO; !'t1,.ka I'. lliyhlo11d I'nr~-, 
fr~ ,T~x l!fi,;l. :,1;;j S.W.2d 512. 517-18. 

~t·l' al~() N•!le. {11rls-.-lg.rn>11J'fio11 of Risk 
n11d the tJ/;1·irms f)n119a Hulr. l'ri11w1·y 
or Srco111ftt •·!1 As.rn Ill /ii ion of llisk ?, 18 
L:ind & \Vatl'r l..H1•\'. :17:!, :lH·l-8!1 (l!IH:l).) 

Tlw l'rim:iry ju>tifii:::ti"11 for this approach 
i5 tl1e l'""l''''iti11n that a concl'<Jtl('nc1: of the 
ad111•tirn1 "f c···ml'arativc nrgligt'nre is the 
diminatirin of tho'e common law 1lcvices 
whid1 ad as al.,:nlute liars to rl'covcry. 
\\',. find tlii~ ar1:11mr:nt 1111p1:rsuash·e. 

111 /J1p111 I'. /111ltimorr & Ohio U.R. Co. 
(l!W!l). 12i 111.::!•l :J;,o, J:lll 111.Dl'C. 40!1, 537 
X.E.2d i:li-!, this ro11rt f1•ll<1wt•tl the common 
law rulr that :i train ~!"l'l'"il al :t cros:.ing 
is g1·111·rally ;11lr:•1'1a\r n•ilin: awl warning 
of its pn·;;t'IH'f' lo any trav1·kr who is in ll;e 
t:Xt·rti:'c of onlinary care for his own safe­
ty, and that tlu! railn·ac! i:: un•lt•r no duty lo 

gi"e :Hlditi•mal sign:', ;;i;.:11als 11r warnings. 
This cu•1rt there rejrcl•:•I thr: plaintiff':; ar· 
i;um<:nt that the rule, sen•ing as an abso­
lute Lar to plaintiff's n·t•J\'t•ry, is incompa· 
tiLle with tomp;1rative n!'gligence 11rinci· 
pk~. Wt• lll'lrl that "thl' :uloption of compa­
r;itivc m·i;lig<·nct· rlot·s not expand or other· 
wise alter the rluty owed by a railroad lo 
motorists appro:1chi11g a standing tr;iin at a 
crossing." (127 lll.2d at :lli!'i, tao Ill.Dec. 
41!(l, 537 N .E.2rl 738. See also Frankc11· 
f/1111 I'. Gm11ri Trnnk ll'r•slrrn ll.R. Co. 
(1!1~:11. 120 lll.1\pp.:!cl 411!1, 71i Ill.Ike. 130, 
~;.s N.I-:.~tl !i:JO.) l'laintiff here aq.;ucs that 
the ratir1nalc for our holding in D1111n 
!<h•mlcl lie limitrrl tu the cnnlPxl of railroad 
cro~sipg ca<t:s or that /)111111 slurnltl be 
o\·•:rruler.I. \\'e disagree. In /J111111, we 
recflJ~nize1I that the advent of comparative 
n<'1!ligenn• tlicl not affert the basic duty a 
ilefcrnlanl owl's a l'laintiff in nrgligence 
c.a•;cs. t:'i!'!' als<J /Jrirl9rs ''· /Jr11/11·y (1989), · 
24-1 1\:.11. ,J:!-t, 4:17, ili!J l'.2rl fi:l[i, G:!B; 
T/1111r1pso11 I'. Stf11n1.• (.'/u•miral Corp. 
(Iowa 1!11\I). 3~'1 N.W.211 l:ll, 1:!4 (both 
c:q;rr:'~ iy recognizing that •:omparative 
m·gligence 1!111 unl affc•ct the hasic duty 
1J\1·e•I hy a dl'frIHlanI).) We continue to 
a•lhere to this principh·. Comparative ncg­
li)!!'nce h:1s in1h:C'<I alt('rcrl the nature of 
ckfon~r.~ a\'ailalilr tp ~ rh•fondan_t. (!:ice, 
r.{I.. ( r>11< !I '" .I./,.(,_ Jmiusl nr.,, Inc. 
O!l8:j). !Ii llL:M IOI, 119, 7:1 111.llcc. 337, 
4ii4 N.E.211 l!li (dcf•.'11<:1•s of misuse and 

;..~ 
• \\',\HI> ,., I\ ~IAHT CORP. 

Iii. 229 . <'.!lo;,. 554 Jli.E.2J 221 till. l9WJI 

assump.tion of the risk in strict prurlurts unreasonable risk of harm to sur:h i1·.vi-
liability cases no lonJ:'er serve a~ ahs0lute tC'C>, and 

bars tu n plaintiff's reco\·cry).) In the (h) should expect that they wiil ;,.,, 
present case, howc•\'Cr, we arc not su much riist<1\'er Cir reali7.e th~ tlang':r. or ,, ili f.111 
concerned with lhe dl1 f1•11ses :l\·ailal1le lo trj prnt1.•ct themse)\'c.<o ag-ain~t it an-l 
defendant, but rather with the cxist1>nce of (c) fails to exercise reasonaLle •::m.' t,, 
a duty on the 11arl of def<'ndant in the first protect ·them against the dangt"r." 

instance. In a common law llt'J:ligl•nce ac· The traditional rule, endorsed lov tht' 
lion, bc.-fore a plaintiff's fault r:rn he com- original R£>stat•:mcnt c•f Turts. Sf('<i•.;,, :o iO 
11ared with that of the dcfrndant, it olivi· and 31:1 (J !J:J-1). that an owner or nccup1<?r 
ously must first lie ·determiner! that the nf land has no duty under any circurr.:;t:-.::r· 
defe111lant was negligent. It i:; fundamPn· cs ti} prolt·ct entrants ffflm condit;1,:;~ ·in 
lal tort law that before a defrmlant r.an bt' hi~ Janel of which the er.trant knr,· ... ·~ ;,;;.i 

found to hav1• hec•n 1u•glii:1•nt, it 111u~t first n·ali7.1 s llu: ri-;k nr whirh are ol•l.'1111i-;, l.;,, 

lie dc>krmi11c1I lhal the 1lt'fc·nrla11l IJ\\'l~d a fal!,~n urukr harsh critiri~m. Pr•·f··:'>·1r 
l11j!al duly to the plaintiff. (<;rl'l'!I, D11tics, Flemi:1g James aq;ur,;j that this ru> is 

Risks, C<111.rntim11Jocfri11c.~. ·11 Tex.L.Hcv. "wrong in policy." .farr.c$. fort LM!•r,·1·~ 
42, 45 (l!JG2). Sec 1-:l'llC'rally W. h:t·eton, of Occ1tp1ers of Ln,,,f: [1,,1irs (J;, u! !o 
Prosser & Keeton on Torts ch. 5 (5th ed. Uccmres nnd lllri!e-:.0 • 1;:~ Yalt> l..J. 1;·:., 
1984).) We hold therefore that the ad(Jp- fi28 (l'..l!i-li, n:11rinte1f in :i F. H;;r;, r. F. 
lion of comparative ncgli~l·nce in this State J;imes & 0. Gray, Tl.-: L1w of 1,,~'-' 
has no effC'ct on the basic duty a defendant § 27.I:!, at 250-51 12d Pd. 1:-~1i). ~· e a:-., 
owes to a plaintiff. Note, Torts-Ass1m1µticJ11 of Ri.>k f!11d th!' 

•. · . Obrious Da11grr Rufr. l'rininry ur ·'"'!'· fhe crux of the issue before us .th!m is A . .. . . .,,. _,,, 
1

, I .... , c, I I d f I . I I r 011dan1 8-'.Ullf'fl!Jll r,/ I .... ,,., ~ -~ ... ~ w 1el ier c cu< ants genera 1 uty o rea· \\'· .'L 
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~>: 1 · 1
n • ., (", -'···. , ... ._ 

h . atflJ . C\. •)•"·Ji. ( J~.,) .~ 0 h..1~\ 11.H sonable care extended lo t c risk c•twCJun· . · . f . 
1 

• ... 

tered by 11la111trff. Thrn court has not re· 
1 

·,., th · , , t' 1 . . . talion is proper or tn(•Se 1;an1<ns wi;:··-: 

cenlly had occasion lo acldre!-:s lite valulitv 
1 1 

t b . - . . t 1 . . arc a \1.;ays outs1 1 1;..~ e O'::~e:i1~'1:1 s ;cr.orr· i•, 

n ., . ,, . . . ~ t uty, .lll 0 \"JOUS tl:ln;?er.s are nu :i.wa., of the "known or olwwus ri:;k rrmr111lt'. f d h Th th t t' · 
We do so now. We conclude lhat. lo the oun t en:. · e argu:~~nl a ,,,. l·!,,.,. 

ousnes'> :ilwav!' l:lkc$ tr:e danl!'!'r lwy-H:•I extent that the rule may have held that the ti f ·
1 

f d · j l de t . i' 
w srope o 1 e cn anti< • u y >Cs r.Q "' · duty of reaso11able rare owed by an owner cl ti · • f t th t 
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or occupier to those lawfully on hrs prcmrs- ti .1 f ctl • .
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es does not under 1m11 czrc11111st<111c<·s ex- l · 
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0
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1
• l l"r' n ...... ,. . re g-rounu, per c you' ~ .. .., . . . ., 

. • • • • 0 J\.lOUS Ullf er OVt•r . \.Oul r ... i h.. t. :- ,. 
tend to cond1t1ons winch are known or oliv1- 11,

1118011 
''· TOinz & r,,,, •?lru Sh·:,p'P"; 

ous !o su_ch entrants, that rule is nut the Ccuft'r, Inc (l9GI)). 2:3'.l lrn«a ~-12. s~;: 1: 1 

17~. m this State. N.W.2d 8i0, 814 ("To arl1iirarily tfer.y l1:;bii· 
In Gcmwsl v. llli11oiH I'ol!'cr Co. ll!liG), ity for Ojlt'n or olffiou~ d.-f,. !.< and a1·;·ly 

62 lll.2cl 456, 34:1 N.I·:.2t1 4G!i, thi~ court lialiility only fur hidde:i ,;;.f.-n.3. tr:•;·• , r 
found that the "11cst.att:nwnt (Se!'o11r!) of J•it fall~. is to a•lo1.t a ri:::Ft r::!r: 1.,,., ... ,: · ! 

TorL~. scctio11 :i.1:1. corrertly slat(•S the fil'l· olijertirc rlassifi::at'.•:.n ir. i·l:;r•• uf Ii:·· . .-.. :. 
tied law rrgarding the liability of pos~t·s· c•·pt of the car~ o( a reason:1Lle ar.d i ·t-· 

sors of land lo invill·es." {li2 lll.2rl at 4fi8, cknt man under the particub: ci:-i:urr.~c·i1~,--
343 N.E.21l 4G5.) S•!ction :1.13 pro\·itlc;;: cs''). 

"A J>osses:;or of lan1l is s11!ij1:rt l<1 lia· 
bility for phy:;iral harm raust!d lo his 

. invitees by a condition 011 the laud if, '1ut 
. only if, he 

(a) knnws or hy the exercise of n•ason­
nble <'arc would disl'm•er the co111liti•m. 
and should realize that it i111·olrcs an 

.~ ... \~. 
i.l.li•·· 
.~~· 
~f' 
\it.t:: 

171 It n:u::t !1c rrh1e:nkrt"I ti::it !1!:·'.· r 
our l'r«mises I.1ability Act. ar·<l ;,t i;-;. : 

nominally uncl,•r the cemmon i:i·.c.·, th~ !:,: ; . 
•nnwr's or ort·upicr's d11ly to·p\ ard hi~ 1r.\ i· 
l!·t:s is always that r1f rC'a~r·n:i!:it' C:•r-:. l 1'·' 
only so1mtl explan~1tion f,.r the "rJpPn at'ol 
hl1\'i1,u~" rule must bl! either that tti.,. ·!• · 
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f .. 11·i d · ··, 1\ .. ,.'<, n1::-1• n{ rt1 a.:.Pn:d1l{' C':tre 

,: ' ;!J.' · 'i''•' .. that •h" pla111tiff 
~·1 ,,.~: .,· •• the c<·nditiPn. apprl·ri· 

" . ". -h. ;u: I a· • .,j,j it (>ee i.;, •·ton. Per· 
·, ••. :r ; ..... n'.' r:,,.,,/1i119 fr'Jm o,.r11 a11ci 
r" .. , . r r"1d1twH.<, 100 U.l·a.L f{ev. 1;2:i, 
• . _ ; ·: 1: '.•',2:1. <•r J1dhap~ that n·:i~r.nahle 
\":'.·' :•;.kr thr u1Tum~tancf'~ wuuld not 
r .. : .. · ... :h.-1 r: .. k 11f in.1ury in ='tiite pf fon.'· 
,, · :,•.,. '"'·"-''IUt'f•"'''' tn th1• i•laintiff. Hut 
, ... tr.· r ,f tht<e ,.·,;·la11atio11s JU<:tfit-s a per 
·t r~•1t"' t:i;:t uri!jf"r no cirrun-::'lante~ <lues 

t•:· ; . .: •. , .. i,rnt'.' •lu:y of n·aso!l:1Lle care 
1 ,:- :.,I \;; ror.<i;ti.i:i$ which may iie labtled 
· .. 1 .. " :11.d 11L"1"·1<' or of which the plain· 
ufi 1 1.1 :-.f11;lt-' J.'•·11·•ral 5ens~ .. J.\\are." Pro· 
f. "'"r I ':1 ;'.l' E' ·:' .. 11 uott"I that "there is 
i" r · .; .. n.• r1111oi1t;.111 the tla11i.:~~ uf which is 

· '" '"'J' th:it all ru;;tr>mt·r~ un•ler all 
' .... ,, .. -:;,1,c~; WOHi•! l\t'Ct:~~anly ~t'e an•J 
r ... ,; ... Lhe d.:!•l.'.' r in the :'\k.eoc-e of con· 
<r ' '' "r: r,l';J;l.'.!'l<(e. a1tJ thi~ i:- fl:lrtir.ular­
h : ,.,,_. if tht- f11rth~r prin,:iple .•o oftm 
, . ·i .,, a•:n j•l•·J that the i:u.-tomf'r or 
i.·, ... !·· · u;·. ii.••t: is tonli~lf•d to ;-l~~u?nc tl1at 
. : 1 r• ·:,. •.•. , :ul' n·a:=qnatily !'-:.r~· f11r !1is 

tl(1, ~·H·. /', , ... u:1d }11,·111;1s No•11/f­
, ... ,. ,.,.,.,, O;u ,, 111.tf IJ/lnn11s C!J'1d1f1011.i1 

;1 . ., i. j',, !. J\p1· !:..'.'.1, 1:1~ (l~l~i:!l) Alh'mpt· 
.. .- '" ,;, .. i ....... : 1. i ~:tiJ,::~tion by nn~rf'ly in\"t'k· 
, .• ,.: .,1 h rt. I::: 1\·f:' :i:1J itnpri•(·i::<- rharat.:tt:r· 
;· ~·"-:'" ;1~ ·-~i!.i\':,1t .. <.'r .. ,1L,\·i·>U$ .. i:-. C•!r· 
i. i ·.!. 11'' i1d~· 1 ; 1 1:!tP ~ult:::titutc for asse~sing 
1 ·. ·i " .. f ;\, .. oi..f1·1,dant'~ •luty unckr the 

·!arit·1· ... m :ttT11rtfanrt' with the run· 
·:..' 1-1 •··. i•·•1•:y id,n•if: .. .J liy this 

; ' .'-,It;; " J/it /,.-1r[ [!ff.'<· Jf•i.<jlifa( & 
i:. ·: <"r>1ftr il'.!'ll. 111 li12(1 :,,01, ;i~!'. 

;:: l.ii••r '.111.~iJ:l:\.E.2•1:r.:-;; La11rr1'. 

.'· """ !l'.11·,-;1. :Hi Iii Lil :,JG, :.1:-:. UI N.E.211 
~ 

1 .. ·:i;nly a ,..,:,:litit!ll may !,e '" lilatanlly 
.. 1.-. ,. .. • ::;1d in ~uch l'•:sition on tLe r.l~fen· 

<1.1 .. : •· 1•r•·mi.<1·, that he couiJ ll"l reason· 
, ... :" ;. · ":'!"-".;.,,1 111 anticiratc tiial pellple 
w.<; f;;.i 1 .. pr"ll'Ct thl'm~dH:~ from any 
.;,,. ;-:~ i" --··d lo:; the C1Jnditi":i. El'!'ll in the 

:. -,, r1f r:::1 1!n·:: '•fl the prt>lfd::;t·.:::. this cnurt 
J .. id th:l·. th~· tlWfl(."r <:r 1:1;;,,;~t:·s~·or has 

... : i! _\ t<1 rw:•:·d:,· crinditinns;, prc·~f'ntinJ,! 

·1· r:~ ~; \' lii\ h rhiltln'n \\'t•uld J:t\flt'ral· 
i. i... ,i·•·r~~ .J t<• appr<1cia.t£· and a\·nid. 
•'"·1·• •. fh,. 1;:•,;ll. IU::! Hl:!d 2i~. W!i. RU 

Ill.Ike. 40. 1r.1 H.E.2d 1112:1 {q•ven·yC':1r·old 
foll thrnu~h jc... <•n :11 t!fidal n•lr:ntion 

prin1ll: Sl'l' a);<n Sri"' I'·"' II I'. 1.i 1111111!/'lllG II 

(I !l~·U;J, J:i I 1IL A 1•p.:!d :!'.If;, l U I Ill. llt•c. :14!.I, 
;,02 N .E.:M lWi (four·y(·ar·ohl burned by 
candle flame).i l'rof•::''ifJr .James oh:.t•rvcd 
that "[iJf people \\'nfJ are likrly tn em:nun· 
ti:r a c1J11Jit ion may lie t'Xpel'll'rl to take 
ji('rfc:ctly wiutl care of llll'msl'IVl'S without 
furtllf'r Jll'l'l:a11tio11s. tlwn the co111lition is 
r.nt unr('asonaLly dani:erous hccause the 
likdih1Jnd 11f harm is ~.light." James, Tort 
l.io/Jilil!J of Orc11J'itT.~ of l,1111d: /Julies 
Owrrf to 1.irc11sa.~ a11d l11l'iff'es, G:J Yale 
L.I. r.n;,, r.2:1 (l!\f;.1), r('pri11l1·tl in !i F. liar· 
per, F. Ja111rs & 0. C:ray, The Law of Torts 
§ 27.J~l. at 2·12 (21! 1·tl. l!lKGJ. 

This is nr1t, as plaintifi IH:re suggc~;ls, a 
rc~urrt·("t ion of r1111tnliulciry 111•1;ligence. 
The scope <if c:lf'ft:n1la11t's duty is not de­
firwil hy refncnce t1J l'laintiff's nPgligence 
or lack thereof. The focus must be on 
d('ftndant. A major concern is wht•ther 
(/cfc11da11/ <'u11ltl rcasonalily have foreseen 
lllJllry l•• !•laintiff. C1111is 11. /ln!ll111lll 

(l!l"i" I). ,,,; 111.l•I :r;:!, an>: N.E.211 lil7. 

A rul•! nlon! cousbt1·nt with an owucr"s 
or l't·cu11i1-r"s g1•111•ral duty uf r!'asonahle 
c-arr, h"'' 1•n·r, n•rogni7.l"S that the "ohvi· 
ousncss" of a C'•1111litiCJn or th•! fact that the 
inj'.m~d p:irty may h:1vt: l>t•1•n in some sense 
"'aware" of it may 111Jt always scr\'e as 
adt'<tuat~ \\'arni11i.; of th(' condition anti o( 
tlw co11sf'•(li! 111·es of t•11cmmtf'rin~ it. It is 
~la\1·1.I in l'rosser & l\t•t•l<in on Torts: 

"( l]n any case wl11:ri: the occ11pi1·r as a 
reasonalile p!·rson :>houhl antidflale an 
unrc:a~onahk· ri:-;k of harm tr1 the invi· 
lf'r· 11•1twithstandin1: hi:; knuwlc•lge, 
warning, or the oli\·iuus nature or the 
crm•htion. something more in the way 
nf pre<:a•1tio11s may lie required. This 

- f~ 
J1 ; 
.,, 
~t. 

:1 

is true, for cxainple, wh('re there is 
rC'a:.011 to e:q1ect that lhc invit('e'i; at· '' 
tc11tirm will be rfotractt·d, as liy goods 
on rfoplay, or that after a lapse of time 
he ma~· forget the existence of the 
ron•lilion, en~n thr1ugh he has discover· 
eel it 1Jr ht•f'n {"'am1:J; or where the 
l'o11dilion is n11e whirh would not rea· 
s'ln~bly bi• t•xp1·•:ti:-<I. and for sc1m1! rea· 
5(111, ~uch as an arm full of humlles, it 

:r...,; ... ~. 
:· ·. . " 

t t;;. • 
~' ' 

Cho•• 5~4 1' E 2d 2H (Ill. 1990) 

may be anticipatecl tliat \ht· \"isitrir will Torts 0:1Gi;). (See. e.Q .. Kremer 1· {r.rr'.~ 
n1Jt be looking for iL" W. l\N:ton. FotJd Center {Al:i~ka i::Ji:'.l). 4•~2 P.2d i~i: 
Prosser & l<eeton Oil Torts§ (il, at 4~i l\11ykc11drill I'. Se1r9rn/ o:Ji~l. ~:;~, Ark. 
(5lh ed. 1!184). !ll:i, f,lj~ S.W.2d' 3~~; A-;~('ru(l '" {aid"r 

See also !i F. Harper, F . .Jam<'~ & 0. Hria Cour.oc, Inc. (F!;;. l'.l.~F.), .J'l'..! :~.,,:::.J 
Gray, The I.aw of Torts§ <!7.I:i, al 2H- l:Jl]!l; f"rfrdrirh i·. lJcpr.rlmt•n/ vf T•r.••<-
47 (2d ed. l!J8fi); J. l'ai:e. The Law of po1·t11tio11 (1978), to Haw. 32. ;;~;, P.2d 
Prrmises Liability § 4.6. at 80-85 (21! ed. 1037; Jlarrison I'. Tny/or (198!l), J l:i lii::.hfJ 
1988). !i~8. 768 P.2d l'.l21; l!n11rnn r. Tuu·11 & 

This is thC' position taken l1y the Re- Co1111try Shopping Center, bu:. 11:i•;;:1. 2".'.l 
statement (~ernnd) of Torts, sertion Iowa 5~2. 1-U N.\\'.2.J 810; ll'il/rn:>;,~ 1·. 

343A (l!JGfi). That section pro,•icles in /it1i.w rascf!de Corp. l::'>fe. 19i::61. 507 ,\ 2d 
pertinent part: 576; rldl'e 1•. Ern11so11 (~!inn. 1!17'.l'. :!.= 1 

"(!)A tiossessor of land is not liable N.W.2d li7; Corr .. !.C. Prnnry Cn. 1~1 ... 
lo his im·itec:s for physic·al harm J!.187), 741 S.\\'.2rl 2il; h"ro11rn l'. i-.'1:1-i!Pr 
caused to tlll'm hy a11y activity or con· (1!18~). 211 Mont. 208. r.;q p 2d J :i i'.i; / ',-w· 
dition on the land whcise dan~!'r is 
known or oh\·ious lo th•:m, 1111lcs.~ lite 
possessor slwuld antirip11/e lit~ ltnl'm 
ilc.~pilc .rnrh lwowlciigl' or o{n·iou.f· 
11css." (Emphasis adilcd.) 

Comment c of section 3·J:lA(l) states the 
gen('rnl rule that the owner or occupi<>r 
may reasonably assume that irl\'itces will 
exercise reasonahle rare for their own safe· 
ty, anti that ordinarily he taocd Mt takl' 
precautions a1:ainsl da111:1•rs whic·h are 
known to the \'isitor or :;o 1111\'i•ms that till' 
visitor may ht• ''x1u•cte1l tn 1lisrm·l'r tlwm. 
Commi!nt ]; however, explains that n·ason 
to expect harm lo vi:;itors from known or 
obvious dangers may arise "wht•rn the pns· 
sessor lms r<•ason to l:'Xpecl that th<> i1l\'i· 
lee's attention may he distra1·ted, so that 
he will not discovPr what is olivious. or will 
forKt•l what 111! ha:; 1liscuv<~n·.J, or fail to 
prole<:t him:;elf against it. • • • In such 
coses the fact that tla: danger is known, or 
is obvious, is important in •lt·termininu 
whether 1111! in\'i\J•e is t1J l•c: d1aq:<'1l with 
contributory neglig(•llCe, or as::nmption of 
risk. It is not, however, conclusive .in de· 
lermining the duty of the possessor, or 
whether he has acted rt-a:,onaltlr under the 
c:ircumstanres." Itt•stall!mcnt 1:;r.coml) of 
Torts § :J.t:lA, C1Jmmt•nt ;; at ~20 (!%ii). 

The manifest trt'lld of tlw court:; in this 
country is away fron1 tl1e traclitional rule 
absolving, iJ!SO jilf'lo, owners a:i•I IJ('Cllpil·rs 

of land from liahility for injuri••i; resulting 
from known or 11hvio11s ro11cliti1111s, and to· 
ware( the stanilarrl <'Xjll"!'~S('d i11 sedinn 

34:JA(l) of the HL•statPnwnl (Sc:<"<>ncl) of 
SS.NE<!!J-7 

son I'. Paylrss for Drn::;s f196i>. 2~~ Or 
3:Ji, 433 P.2d 1019; Ju1!r> t'. Thnr Hll'.-r., 
Mc1uagcme11t Corp. (l!tlH>. ~83 Pa :.i. :~'14 
A.2u !i4fJ; M1tcl1dl 1• . ..t11k•ny 1!' l• ;:;-,,;1, 
3:16 N.\\'.2d 312; F'arkrr !'. /l1gl;f11•1.f 

l'a rk. lw. (T('x.l!)~~I. !.:6:i S.\\' .:.:ri ~. l 2: 

Mod 1•. Stale Farm Fire & Ca.rnall!t Co. 
(l!l>Jl), 105 Wis.2tl 7Fi, :n~ N.\\' 2d !1i4. 
O"D1m11ell 1•. City of ('q~pcr (\\'•:•,,I r'".'ii . 

ti!hi P.2d 12-:)o). s~':I irr-r.!·r~n:.- .;r:··:·:. :~.) 
,\.l..lt:!il 2:m (l!li!l 1 1r .. 1 .. <'•l tlu· ''l'!·•·IJ.,,,. 
court or tl1i;-; State ha . ..; ~::ru•ra11y 1 ·'.' ~ :.i~·l'd 

thL' :ll'J'l'•Jar·h uf ~··cit"« :11:t\. 1:: .... ,. :: . 
,)'fri11lrnut·r 1·. An11!' H'11irr C.1•:'tf:.,. t'.., 

(l~ll'H1. li2 Ill.App:ld :H~. t:!2 l!Lh•: :oi-. 
;,'.,!1; N.E.:?d fiil; f .. :rnr 1·. I'!'f'l~e ll!• .. 71 :r _. 
111,.\!•l'·:lcl 4~0. 115 lli.l'n· .".Ii • .",;7 '.'; ~! 
120:1; Sha/f!'r r . .\!::y' !l!!'"i1. I l'l Iii 
,\pp.:l.J ii!I, ~15 Ill.fl•:-: l':J. ~'!l :-.: E ;:.f :J~·; 

11/lyam·r 1'. le fl'1'!"'i-'. b1c. !1 11 ~:1. i•1i 
lll.Aw.3d !Ii~. !ii 1:;.p,.,_.. ·l'i·~. 1:;-: :·: ; : :.! I 
lHli; Scprsy !'. Arcii.-r Da11id.~ \f .. ,_.,,,,.f 
<'"· w1r<11. n 111,\:·i· :{,: h,, .-.·: i. : .... 
\!7:1. ~:.!:! !': E.2d !}12. ll'ritkuu; 1 . • lft r ,,,. 

mcl /'11blic (:{ilify Co ll!V'J. It'.", Ill 
Ajl('.'.1rl 4~J'.l, 116 Ill.Dec. ~20, 51~1 :-.:r :.:! :•;. 
Deibert r. Bauer Brnt1irr.< Co•1s'.r•1rf1orz 
Cv. il!JSfJ). 1!'8 llL\pp.3·.l HJ~. I;J', l.1 ! ,,,. 
<i:i2, 5·14 :-i.E.2d ~l; f'ir-rr 1. .lf·~'·"' "' r."'t· 
/crpriscs tl!i~41. JZ: l!i . ..\io;; '.Id ti~: -: li! 
llcc. 1:1:J, 459 !\.f:.~.j J:l~:.!. C·"a'"• :r r 
.11/icd Filler E11g1>1cai11,q. inc. 11:1.-:· i "l 
J[l.,\pp.:3d 222. 12'.J lll.I>c:(". !lil:.!, ;;:ii; ~: r. ~rl 
!tf1::! s~'! al:>') Jn.kui;i(r r. Cit!r~ s. :·:·~··r 

r·o. (Ith C:ir.l!lf!l'l. >'1~ F.2d ~-;,, •.,;·; '• ·:•<! 

llli11»i:< law).) The C«urt~ iici"··' ::· : '·" 
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-· · · :.:. ·~i: :lr··:--.:;y rt;?rt=-·:? t:.:H ::rrti0n~ 
.. : · 1 .~ :.: \ · f ::1~ i~(·st:it,·n~er.t :~i.:roJ1,0 

, :· .ii ·:Ji'~ ;.:ri\••rn a rfLft·~;.!::iit"::; t"-'~~i-

.. : .. ::~ ~-'; :: ......... ~.1wf'.liiy r.11. hi.; r·r0tni5· 

\\ ·- r· • ·L:r.:1,• rh:it the R~·-<'.at!:mr-nt 

...:i. : .. th 1
• ~~·'rt.· ~r:~· .... r:ii q:1" . ..:.tion of 

:1; .. j ;,..; >jwr1ficaliy t'1 the t-xi~t· 

,: ·· ,,r .: d~1t~. bi:t ·.\· 1_• thirik the j•riw~iplP5 

··; ~·. ·-···I th' rt' rtP? t'1Jn!=-i~t"=":H "':!th tht 
~·· ;·• :-.1: d:J~.y ,.f r1·:-t~t1n:il1it- r;,r,. <1\i..1·tl to 
:; -. ,._ ··::. .~n·J i:. ... ,~ ·;:·~:~. and tL(•y :~re r"it1 • 

\:tr· r .. : 1 .r~ r· ~t.!·,tJi•il r.f wh•·U.··r ;.ir. i!1jury 
v. r· : .. ~,:\Li." f•-rt· . .: 1."t~:ih11?. \\·,.. en1pha· 

~ '"·'·' \1·;. ti,:1t ~inr~· tt .•. •.·xi·~t··rw~· t1f a 
,;,,.., ,, r·.- '" l;,r;:~ !'art ''° rut.lir priliry 

Lr 1~i1J;.-. t~.r" r..~~nitu1!" r1f the Lur· 
1-:' ::~:1rdiL~ ;1::.t1~: ... t the inJ11r~·. aud the 

\·•-r:·' i .· :1.·• -: 1·: ;d.~··i11~ th:tt l.·urd~n u; 1on 
'·,. -i· :"· .,.];u.t. "~ w•:ll as tht- lik•:lihwid of 
. ·~. r: ;,r:d U·'~ ;,r,~~1ble serir;us n;-,ture of 

'·-- • "'' injury n,i.;~t also lie t:ik"n into 
. : : ~ 

:-.-- .. r-L' '" th" ~p•-cific fact:< of the 
: ~·- -· -.: •::,<e. we ac-rcc with J•:frn•bnt and 
~; .. tr !.,J r•.•.on tL;,t there i~ qr~t~1iii~ inh<:r­
, !>1 i_\ ·hr.;:r·r•"I' al1uUt !he r•''.<\ Jt i> just 
.. r. , .• !.:;'.1ry ; .. ''- Thi' prupl·r qu1:>tiun. 
h-. ~ •.-. •-r_ i.o: not v.-h1·lhH the rr•;.t was in her· 
• r" 1y •Lr:c-C'rnu~. l•t•t whl·thcr, uwh•r the 
f,,.-.,, r,f tiii< ca0 e, it was unr.-a>onably dan­
.:• c-.u :_ Thi~ q'..le>tinn i:;enC'rally cannot be 
a•.• .... , r.r•I b:: m···ri•ly \·iewini.r the cowlition 
in • '"- r1lo;tr:wt. "hrJlly apart from the cir­
r;:·- : ,::.-t--' in"- hidr i! l'Xi>te1I. Tiiere may 
1. ·· :·· y n-.n·!111' 1 H:'- on a pl·r~un·~ fTPtnl!-=l':-! 

\\: :.~ .. i:: f .... <·t ·lang-•:r<.1u:;, but r:11t ··un· 
r· 1 • .:.,lLI.;,.. .~ •. f1-r any ',i ?.. numb~r of 

f", r t·,:tiilj1Jr., a:;. 1L..; 0:1i:;::.('·] al•f'J\·~, 

t 1, ;. f.·p bnt 1:i:ty L;n·t· tiQ r1·az-;,,11 to antic> 
1; ,_. _. '•.:,1 :1:-i 1 ::•.rant lJn his pre-mi~"~ will 

f;, J til ~···· a:;.J :.lJ·~·rt·dat~ th~· d:11~j!t·r. But 
'• · r·- ra:n· ab., 1 ... c"n•lition> w!iieh. tlinug-h 
..;,. • r:· ·r c:y 1Jinf1C~li•iJ_... t·noug-h in tt.~1n::e)\·es, 
,,,.i. · ! I r•_•<·:r1t ;.n unr .. a;nnahle ,fang-Pr un· 
.:. r ... , .. t:~ir. ri:·T 11t:;~tanc(.·S. Fur (•x;--~mple, it 

1••• ~.,id ;i.a: thC're i~ 1;r.Jinarily no 
:::r- ., _,,,ahit: da11J-!«r in an r•r•l1n:iry flidit 

,.~ ... ·;1 ... ...: <.t!cun1 r. :::.·1rp:i11.'>'1.·i ll!•~!ltt 1sr, 
i.: \; ,. :;d ;. r.-1. l'.l2 llU!t-c. !l!ll, r.;o 
;.; l·o ~·I -':!:11. l·!lt ~tair>' m:iy in•l«1·d he un· 
r·· ..... !.:l!ily .bnJ,:"f•rq11s if, under the circu:11· 
-1:.~ ... ,_._ ' f :1 i''•rtirular ca~e. the 11t-frndant 

iu the "X• n·i''' llf rr·:i••nnahll• car" shoulrl 
ar:tiei1-aff' tLat lh« pl::;r,iiff will fail !<1 lit'e 

liif:rn. ,l!/firi11rr r. l.r fl11<til/r, Inc. (l!l81l, 
HI\ liL\l'i' :1,1 !)iii, :,; liU>i:c. 4Gfi, ·128 
}; E.21! I J Iii. 

pq Tl1is is nr1t to say that th<• cldPnrJ:int 

must anticipate• n•:J-!lri:•-n•:•! 1111 tlw part of 
th1.• phintiff_ 1;l'n•.•r:tll~· a party 11<'!'•1 nol 

anticipate th1• tu·i:lig•.'Bt•~ of others. (See 

/)11•111 1•. 1111//illlun· & Ohio R.ll. Co. 
11~1~!11. 1n 111.:M :1;,n. ·:i;r;. 1:m 111.llcc. 409, 
;,:i7 N. r: ~·I 7:!ii; Cf,, ,./,-sr;ll v. ll'rigltt 
(!!•!<:;). 10:~ llL2d l:!!I, 1:1:1-:11. !JO 111.l>!'c. 
!1.-,o. .1s:i N 1-:_zd c.1;;q Th!' in•p1iry is 
whrtltl'r tlu: tfpfr11rl:u1l shriulrl rr·a~:onalily 
antiripate injury to lhr1;;p entrants •>11 his 
11n·n1i<;t·s who arr· f-!''-'lll'rally exercising rca­
~rmab!t: 1·:1ri: f11r thr:ir 11wn safrty, hut who 
may reasrmal1ly lie 01u·1·kd lo he distract· 
crl, as wh(•n carryinJ-! large hun•lles, or for· 
gt-l ful of the rnnrlition after having mo­
nrPnt:irily enrounten•rl it. If in fact the 
entra11t was also 1~uilty of nPgli~'.PllCC con· 
trilJUtinir to his injnry, tlll'n that is a proper 
crm'>irlc•r:itio11 unili:r cornparative n!'gli· 
~~t:·1wc prindpli•s. 

We a~r"t' with the appL'IJatc court in the 
l'res,.nt ca.;e that the p11~.t with which plain· 
tiff rollidt'1l i~ 11ot a hidden rlangt'r. l111lced 
rlaintiff \\alkrrl past th1· post whrn enter· 
in!! the store an•I admittru lw was al least 
"sul1consrir1usly" a\\"are of its presence. 
\\'e disai:n·P witli th.:? appf'llate court's 
bnldi111:. l1 1tt,-l',·er, thal "dt'ft'111lant cot1ld 
nol r"a:»malrly have l•et•n PXJwclt•tl lo fore· 
~ee that one or its customers woulil lilock 
his \i~ion with an r1loj<'i-t which he had 
11urd1a>t'd anrl fail t•i St'!' a fivC'-foot·lall 
conrr..tc post lnr:akrl 1>11tsi1lt• or an en· 
tranr1• !11 its ;;!lire." (18!; 111.App.:M al 163, 
1:n llLIJL•c. 170, !i1fl N.t.2t1 IO:lG.) We 
m:1y wr-11 han• arrived at a different conclu· 
::i<m if li1i: po;;t would ha\•c l1een located 
furtl,._.r away from the t<ntrance of the 
buildinl!. •ir if the plaintiff ,-.-ouhl not have 
lir:en carryinl! any \"isi•m-ohscuring huntlle. 

In En1r r. I'c11c1· {1!187), Hi-I lll.App.3d 
~b\ 115 Ill II!'.-. !il7, !iii N.K2tl 1:w:1, the 
J>!aintiff was inj111 <'ri ,,-1ic11 she fell off a 
stqt/sffJt•I> while PXilinJ-! tlw ilPfc1Hl:111t's 
pn·mi.<t·s_ The rnnrt ln·l•I that the injury 
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was r~asonahly fore~H·r:ahlc, rlt•spile the fact tli:it door, partir\llarly wh,·re. <:.< 1-.--n:. :h 
that the i;tep/stnop was •ihvious :inrl th:!t iaq.:c O\"t:rhe;!rl do(Jr -.«a;: ch;,::d_ The ;;o;r-
the plaintiff lmd 1irc\•io11sly •·ncriuntC'r1•1l il 1l1:n on th~ ddemhr.t r,f t'rott•cting- ::,: :i:o:;t 

bccaw;e the d!'fl·ndants \1·l'r!' aware of the thi.; danger woulcl Le :c!:l!hL r\ >iin;c!e 
fact that she was \"isually impaired anti warning or a reloc-:ninn uf the I .-,~l n:ay 
would encftunter the conditin11. (lf,,I 111.:Jtl have surfice•I. It is al,;o rde\-.,1,1 ti;:tt 

nl 42fr-26, ll!i 111.i)ec. !iii, f>li N.E.~d then: \\•tTe M win•fow~ or tran~p:m·:.t • ln-

120:1.) Similarly in Shuffi•r t'. Mays (l!Jf:I;,, ei~ nn th.-. c•Jstritn!:'r entrance dnurs ;., ;·.-r· 
140 llLApp.:lrl 77!1, !l5 llLll!'c. i:-:1, -l!i!l mit \·ir•wmg of tlin I'>>!:; f;nm thf- 1r.-_. rn,r 
N.E.2rl ;15, lhe plaintiff fell into an ripe:11 of tht> st1Jrr:. lntl•!<:d ol• fr:.:lant"s dr~k rt-::'-
and obvious hole in a huu!:e which was tifi,.,} that he had ~ .. e~ 1•c-ople hru<h up 
being remotleh'<I. '!'lie rourt held that tl1•! again::.t the post while exiti1;i; tr.-: ;.tore. 
def~ndant's duly exh•mled lo this risk, 
even though the plaintiff knew of !ht: l'xist· 
ence of the hole, ht·eam:l' th<· 1h.f1·rnlant h:11I 
reason lo 1·xpecl tl1at the 11lai11tifr;: altcn· 
lion would lie distr:u:lP•I while mri,·ing ror1f 
trusses. (140 111.App.:M at 71'2-!i:i, !15 Ill. 
Dec. ll:J, 489 N J·:.211 :i:,.) 1 n Co11i-l1u·11 '" 
Allied Filtr.r l~'119i11ccri11g Jnr. fl!>8!1), 1~1 
Jll.App.3tl 222, 12!"1 111.Dt·c. !!02, ii3fi N.E.2•1 
952, the pl:iintiff was i11jurc·1I whl'll he foll 
off a lowt>red dock plate usl'd for unlo:uling 
trucks. The court lll'hl that ilL•:,pitl' the 
ob1•ious nature of the duckplate, the dt'fon· 
dant had reason to forc•see lhat the plain· 
tiff woultl lie 1listra1·lt'tl while nn!o:uling his 
truck. 181 111.App.:!tl al 227-28, 12!1 Ill. 
Dec. 902, 536 N.E.2d !152. 

: Similarly, in the rase al liar it was rea· 
sonahly foreseealile thal a custornl'r would 
collirle with the post while exiling <ll'ft'n· 
dant's store carrying merch:uvlise which 
could obscure view of the post. ltt•ft>n1lanl 
invited custonwrs lo use llll' 1luor through 
which )llainliff 1•11lt•rt'd :uul c·xitcd, ;111d 
many customers did use it. lldenrlant had 
reason to anticipate that customers shop· 
ping in the store would, e1·pn in the exer· 
cise of reasonaL!e rare, mome11tarily forg!'l 
the presence of the posts which lht·y may 
have previously enrounlcrrd hy enterinlt 
through the cusloml'r entra nee door. It 
was also nmsonal.ily foresec;,lile that a cu:;. 
lomer carrying a laq~c item which he liacl 
purchasl'!I in the store might lie di~tratl•!<I 
and fail to st•e tl1f' posl upon exitini; 
through lhe do<>r. It l'houlif '"' n·1111•m­
beml that the 11•1sl was lo«alecl imna .. Ji:il.e· 

- ly outside !ht• Pntrance to tht· 1111111« <"•·nk~ 
section of 1lt•f1·nrlanl's st»n'. I Jc·f•:ntla11t 
had every reason to exp<'<:l 1 lrat cu-,lomt·rs 
wouM carry larg1', hulky ilt:m> thnn:~h 

(J,.:fPtHJant au1J thC' :'Pi" l:att.' t.,i·;~~ i:i~e 
Rosr11/u•r9 1•. llm·r~·,,111 11'.lPL :<;.: >L.' 
Ill, ·Hi N.E.~d .:r,•;, a:-!·I :-:»yi'f,-,. r· r;:·111 
11'.llJflJ. 20'.! Va. 8, llli :-:i-: ~'J :.li. ir: -'''\:•·rt 
of thl'ir argument th::it dr-irnd;_;r.t 'J" , .. j r.n 
rluty to plaintiff_ In hMh R"'t>![ .. -,:: :o.:1'! 
S11.11ria the plaintiff> w:ilkt•d into a ,:!:, 0 , 

1lonr on tl•l' defenilanL;" prl'mi~:-~. I:. •·:c.-h 
of thesP ca,es thP C(•Llrt r:llerl tf.:,, th~ 
ddrnrlant was. ag ?. rn:itter of b·.,-. :·.• t 

m·~ligent becai;se !he <!~f,.r,--hnt -_. "ll!--j 
have no ro:ason to a1>tici;--:it•.' th;-,: :h" : --·-r 
J>IJsed any 1langc:r to pt>•11·l~ ext:rc;-,;:_,: r .. ;,­
sona11Je care for th.-i~ ""'· n ~:d'"'' y. Tr .. 
:&Jipt·llate ("•Jurt in t: ~· i•rr·:;(·nt l'::.·:l' ;:ii~fJ 
n~lies lJO a similar gl:i'-~ ,j,,,,r situ:i\.:1.i: •. ..:et. 

OUl in iJlu~tr:ition l t0 n,:~tatern< t;t l:'t.'C· 

.on<li of Tort.< § :u:J,\ 11~11;_;>. P.tJ -,·,;/,rrr;. 

.';11_!1Clrr and the H·:~t::t•'l!knt iiJu,tr:.~i,.,n_ 
howe1•er, all presurr.,. th:n anyc•nE ,.-<t•rci~· 
in~ rt:asonn.J,Jc care Wfluid orJ!nC\~1'.·. J"t .. r· 
n·in• a J!bss rloor an·i :v;r.i,j walKin..: :r:· _.it. 
What•·••:r tlw ,·alidity ••!" ti1i5 rr!-<!:·:; ·,,,~, 
naighl he, it is nc~ C•i!it!"•1!!i::g in LL~ 1:a..;.i: 
licfor>? us. 

\Ve !incl iHu~tra~!r,11 ~ to ~eeti•in ~::~A tn 
I·•-· \·ery much in p•,i:.L In illustrat!1,11 l . .i 
~t1;r~ permiL:..; a f:dit·:1 rairi:;J.·~·u~ :.. !:t· 

:tcro:-;.s a fnotpath u~~:·! !:y ("~;;tflrr,er:-: :i.: ;~:1 

exit frr1m the stnre . ..-\ eu>: .. mcr Je:i,··-• :'.•: 
:->lfH"t! carryinl! an ar:1,.ft.;? t:;f l1!.1n.llt. ... -.\ ;,·r·~1 

olrstruet her \·i~111:1, :i>;·l t!oes ;:ot ,., ·: :r" 
i;pnt!l. She trii·s 0't'r 11 and i> :!.:·:~· ;J 

The illu>tratinn uind,1dt-< t~:at if ;;..• ;.1. -.. 
shot.Id n 1;u:;r.,nably ha-..··: :i.nuci;.1a~::d r:-·~. !! ~ 
st<u··.· i:; iiabl~ to th£- !"'i~:rJ"'!"'!•~r. T~ ... ·· 
nH·nts :i.nd iHu:;:!ratii•:i' t·· ::.t>.:~1 .. '."" ... ; ~.\ 
tltu~ :-;•111p<1rt th(' p1t-it1 ... n tit<tt wh1i ... ;. '.-. ~.-
rlant rann•it rra~•,nal•ly bt· "XJ•t n•··i r-. "' .. _ 

ticipatc injuri£·S whi·.:h \1.;0i.;IJ ordiJ.:1r:1: 
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: ..'..11 Li . 1.11 '""'Ill t.-\:-lt.11.'< 10.l"llhl 1-.lt. :Lil Sl·.Hll.S 

~.· ,\· .. , ·:.i·. if ! 1 ~t- t:"ustotn(.1 r Wt"l•· tHi:lii:l'nl, 

.!. f .. 1 ·~·~::t r.~:\ ~,.} ""i·(1 t'h.•<l u!:•l..-r c€'rt:lin 
· .r·· · ·:.:1r£'' tf1 a!1t icipate t!1~1l cu.:;:tonv·rs 
~ ·,. · .:·. •i .• , ~·'!" :-;1~ ex<'rci~e uf rca~11nablc 

· 1: .. , iii t·~· d;.;rJCff·d or 1nnni-:1Hari!y fc1r· 
r· -r.,: 

I' .r ·!cri·it•!l l!l r;,·1;17u .. :f r. li!in11i.t: Pnw· 
'I I l ~'.)~i~J. :~~iii 2d ~;.r;, :1.t.\ ~..i·.E :!d ~fi5, 

1::·1 ·;i; ''ii:d- !·11•1rt rlPci::ir;~:' fin.fing-. a:; a 
·· .:: .. :- ,.f J;1\I•, r,.i EJbili~y aftf r :1pp!i':ati1111 
•. f ::.-· t ri:;··i; ; .. r·x1•rr:;i;i_·d in .;.•:«t:fl!l ;~ r~.\ 

d :1,.. ''"'t:i1-11;•·:H t;-;('flll?ill d T .. rt~ 1l'.Hi:i1 
,\. · ,.1 ···.,::,,:r:-.~ :i. diff11 n·nt rr:.:dt h12rf·. In 
r.: ''·t:• •:f w~ r•1:-w:11·!r·d th:it ti:'' d•·frndant 
,·· ~ }.• ,.,,. rci.:.t· 1·f r• a"''Jn:d,:•: i df\.~ r11nld nnl 

.t.:· ;··Tt,·. 1 !"···I tfH· da:,~· .. r 11f ··l•:ctriral 
~· ! .. .. t :! i··; i r ..... 1•r !:?:1·':. .. ti It ir·h tn·rr 

''·',' ... fr# r !• ., ,;rfrznt:;;j /'"'°/'' 1"f.lf 11()r 

· : ••· r •. ! n:r:q•L:: ... 1.: in 11ril:ma\ l 
..•. '·J .it ;•,-. :{rl :-..;.L.~·i ·1'~~, 1 Tti1s 

, ·' f ; n !~··r • ·! . .:t·r\·t:d tltat th~ t!t"ft•n•!ant 
· .; i :, ... :: r• ·~ o111 t., auti1·q::?!f· th:it an 

·:. :·· ·:··· ·! t "· trw:d "ork( r '"'uld fail lo 
i·: ~. ·i: .. ::1 ·! :1._,_,.f tht• tL111c•·r J.O!'t·d l.y 

. '" .• : ,, :r··' 1°:2 j 11.2.J al 4;:'. 1• :l n :-.; 1-:.2.1 
1.:, t :i!-..r1 Irr 'Jt1•1l1· r .'1.ir "!.:: ll~l~t.\1. 

;. <i: .\p1 .. ;d :.:.<:•. l IS lit lie·<. !•:1. ;,;:1 
! ! !•~·;_ t".1r1»/l r r·rHt111t111111·rn/th 

I ..... 1 ., ! i '•.-•:i. I l7 Ill .\1·1 .:l;J .~'•!I. !Ill 
i. i '· ·· .<.:!. ~=·~ :~ r: ~d f.l:J 1i., .. ·h fnllowi11r: 
r: . . , ~.-,.? 1·~1 :::·~:1br :·:1·t..;) 1 l!i !11r prr~e11t 
,._, · •:· ;, n:bi1! .._,.a, cl··arly ;t\•.:ir~ of tl1C' 

. ·. !.!· i. ;! ::.;:ir.taiiu·cl J~i·:t •·Ut='ide tli~ 

·· · r ··i.i r..i .. -•. ,f,.or, a;.,f a~ \\.£1 di~-

! :~! ... \-,". 1! \.\·;1' r°'•a\;"1;al·ly f11n•:'•:1..·:1-

;· • .,~ " r11c: .. :o;i·r mii.;l;t lie inj~rcd Ly 
··1· i;1.;: .,.. !'.11 ! ).,. j••o 0 l. 

\\·,. fi!:d it \'kar that injnry t•f tli" type 
,.,ff, r.·d t.y !olainliif is a likdy r('~ult of 
ro'i1.-1•1:1 with :i concrete po.~t. \\'e further 
find t!:at the n.ai.:nit::de of the burol"n on 
d• f.-ndant tr1 cx··rcise reasonable care to 
l'"''"rt its cu~tnmers from the risk of col· 
l1.j1ni: with tl,r 11•1st is !<light, as n11te1l 
:.tu.,·e A ~ir.:µi<' warning may well sen·e 
t I• n·rn .. ve ti!!• unrPasonaL!cness of the dan· 
;:• r pn~'"d by the J•n~t. 

• 1:.r hn!din£: .i·J· . .:;. nut impo . .:.c 011 tlef~n· 

···· : · !"· in;l'"'"'li·i" hunl,·n of r•:11dcri11i: it~ 
: ! ~ ;•. · · ' ::1j;ir_, ·f" ,,.,f. l1l'f1·11da11t r:i.11 ~till 
1·•; .. ! t~,a~ ;!<: 1·u;;tt11nen~ will £'\(lrd$P. n·a· 
"71,,,1.; •. r:..rl' f••r tlwir own saft'ly. \Ve 

11i1·n·ly n·r<>J!nizP tltat flt(·rP may be <'.ertain 
c1>1,,litiuns wltidt, ;1ltli<1111:h tlt•:y may he 
lnn>•:ly ehararlr·ri7•"1 a~ "know11" or "nhvi· 
ou~" t•1 r11stn111•:r:<. 111ay n .. t in llll'msclvcs 
sati,fy 1l•·f<.11dant's d•1ty· of ri•asonaltlc 
rarr.. If tlw d1·frtl'la11t may ri·asonalily lie 
l'1'J'f-.·te.J to :111ticip:1t•: that 1·,·1·n lho:<c cus­
tnnlt'rs in tit•• l!''ll<'I :d <'X,.r•·isl' of orrlinary 
rare will f:t!! '" rt\"nid 1111• risk IJl'causc~ they 
an' 1listr;1rt1"I or nu11111•ntarily forgetful, 
tlt\:n his •l11ly may <'Xl\·1111 tn I he: risk posed 
lty th(' c11111litir111. \\'hethr.r in fart lite ron· 
rlitinn itsdf s•·n<"•I a~ :11k<j11at<' nuti<:1• of its 
prcsc·nn· or wlt•.'tltvr :11ld!ti11nal precautions 
W\'re re'luirnl lo satisfy tlrP t!Pfrmlant's 
tluty ar<' •1111·~ti1m-; pnip•-rly ldl to th<' trir.r 
of f:ll'!. Th" trii:1· ,,f fad n1ay also nmsi1IN 
wlu-llt<-r tl:r plain•.iff was in facl guilty of 
11t·~li1!''W'f~ rontrii111rinf! in \Vhol1~ or in 1iarl 
(fl l1i:~ H1Jnry. awl adju~~l tlH' vt•rdicl accord· 

i11v.ly. 

(!J) In sum we hold that d!·fp111lant's 
duty nf r•·asrm;dilP ran• t•1u·runpass<'rl lhe 
ri~k that n11P of it•; n1~·tomers. while rnrry· 
i111! a larg<', J.11lky it.-111, woulrl t:11lli1lt• with 
tltt• i'""I u111111 1':..i!i111: tl1ru11gh llw 1•11st11ml'r 
1lo11r. Th .. jury i11str11t'li•111i<. whirl1 arc not 

di:tlkni:•:d loy •·itlwr parl)', :ulcquatc•ly in· 
forrm·rl tlw jury nf 1lt:f .. 111la11l's duly of 

n·ai<•1n:il1I<• ran:. Tlwr<' was ample e\'i· 
tl1•nt1• p1-.•:<t•11l1·il al trial to i:upport a find· 

i11l! that 1l1•f Pndanl l1n·arlw•I it:> iluty and 
th:1t th" lorroach proximatdy rat11'\'<I plain· 
tiffs i11j11ry. Tht'r<' was fun her :unpl•• l'Vi­
,1 .. ra·e of plai11tiff's own n••gligr·11~1· «011lrilt· 
utinr: to his inj11ry. w,., thl'rdorc, sec no 
rr-ason t•1 1li:,turl1 tlte j1;ry·s vi·rdict. '!'he 
j11:lgme11ls of l!lf.' cin:uil a111I :ipp,.llate 
<";urts arc rt·t·cr,.:i'd, a111I· this l'ausc is re· 
rn:wd,•rl lo 1111: 1:irn1it rourl. of Ch:unp:iii;n 

Cr.unty with 1lin:rti•in·, In 1:11t<'r ju1lr:nwnl 
for plaintiff in th<: anrounl of $li8.0IJO. 

)111/91111·11 ts rl'rcr.w·rf; ca ww t'!'llln 1Uicd 
with diff.-tio11s. 
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The PEOPLE of tlw State of 
Illinois, Appl'llant, 

v. 

Tyrone illOIUtlS. Appellce. 

!'lo. 68971. 

Supreme Court •>f Illinois. 

A11ril 18, l!J!JO. 

Dcfcmlanl who was convi<:l<!<I of p<1s· 
session of allcrc•I l«'llll'orary rt:gi~tration 
permit for his a11to111ohilc fili·<I po~ttrial 
motion in arrest of judgment. Tl11! Cirrnit 
Court, llul'ai.:e ('01111ly, gra11t•:d motion. 
Slali! ap11<'alc·1I lu 1.h<' 1\11111.-1!:1'" C«111rr. ;11111 
mnvc·cl tu lrnll'•f•·r app<·al lo 11,.. !'u1•11·1111· 
Court The :111pre1111• Court 1~rant1.-1I mu· 
tiun. The ~11pn•111c \.rnirt, Caln•, .I., h1•l1l 
that: (I) statutory p1•11:1lly 11f Class 2 f1:luny 
for alteration of tf'lnpMary r<'gistratio11 
permit, as applit'<I lo 1lcf .. 111la11t wh11 :rl\t'rt·1l 
l.l!mporary r1·1:i!ltration 1•••rr11il for his own 
vchi.-11·, vinla!t'<I 11111• pron·ss rl:tu,;1• .. f !'late 
Conslil11tion, an•I (2) statut•iry l•"lmlty, a;. 

applir<I to· tl1·fcmlant wh•1 :.l~1.-n•1I t<•mpo· 
rary rf!gistr;ttion jll'rmil fur his own \"l'" 

hicle, violakd State Conslit11tio11's guar:.n· 
lee of proportionate p<•nall il'S. 

Affirnwtl; t•aust• n•man•h·rl . 

I. Criminal I.aw ¢=>J312J 
IA'gislalure has wirl•! rliscr«li••ll to pre· 

scribe penalties for define<! offenses 1111.!cr 
its polirc power. 

2. Automouilcs ~316 
· Conslitulion:1l Law <',;=:.!ifll I l 

Penally of Clas~ 2 f1·lnny f·•r crinw uC 
nltcralion of aulorwihifi."s lr~nipnrary r<'gis­
trntion lll'rmil, as ;ippliC'1I lrt 1! .. frndanl \\h11 
ul!A."reil lrmporary n•gislrati•u1 11!.'rmit fur 
his own vchicl1>, violatrd dur, p·rnc«l'S cl:m"~ 
of Stall! C'.onstitulion, ai; l"!nalty wa;; ti•1t 
reasonahly Jcsi1:11c<i to protN·l automoiiilP 
owners against theft, nor was it r•,asn11alily 
designr.cl lo prot.·r.l g-<!n<'r:d pul1h<: again't 
commission of ..rinws i11..-nh·i11g ~lrtl•!n mo· 
tor vehicles. S.11.A. ch. !l;','ft. r 4··10llhl, 

par. 2; ConsL Art. 1, § :!. 

\~Ei'. 

3. Autornohiles G=>3 !6 

p,.,,a.Jty of Cla~-:: 2 flll1111y ft'1r ai:.·r:1!ir~n 

of aut11mo!iile's l•cmr"·r:<ry rcgi;:trau"'' ;:<'~· 
tnil, as :q•pli~d tn cl"f,•nd:.int whr, a:·.·~wl 

h·1npr1rary rei,:i . ..;tr;!t;:in perr!11:. f·:r !1 . ..: ·~·.i. 'l 

\'f:)1iC'l1~. vic,Jat€d g1.::i:-ar.t•.:c nf ;1ro!1·.r::•,r:ate 
pc11alli1:;; in State Cr·n•tit:..tin:i. :-'.H.; ch. 
!l!i11,, ~ 4-lfJ~(hi. par. 2: C•m;ot. Art. I. Ii !I 

·L Automobiles <>32>; 

Statute prnhihi,iri: any pr-r.,nn f rnm 
altering rc·gistratinn ~t.!t:ker~ a~1pJii..; tr1 ;i;. 
teratinn <if te1n~uJr:1r:; !'t•gi~trati~1J; r·\.·rr;11ts. 

S.Jl.A. ch. 95'/,. ~ :)-itJ:!. 

~~·ii F. Jbrtii;:.n. A«::. Gl·n. :-:; c:: ;.:.-. •. :.! 
fHt1bnt J ltuii. :~nl 1;.•1,. a:'d 1 "r': ···· \! 
:..t:ul".r·n . .ia1·k I ''J!1:t:~·ili :trtd .~ r:.' :~ 
:\uch·n.,,n. As~t :\t:.: .... c;(•n .. \"h11 .:a.:" .• ,f 

1•n1111~~ll. for 1 1·~'1 1'1''. 

.Ju"•·ph \\'1•H1•r. }l, j•ut:: f1, 1 i1 :!•i· :" .. ,. ! 

I'atrii·k M. Carm .. d::. ;\:-:ct. I •··f·''":' ~. i if 
fin• 1of the Statt• ,\t•l'· l•,·f1·11t!t>r. i::.:ir .. i·.c 

app .. ll•·t·. 

.Justice CAL\'() Jeli•«·r~,! th<- "i·.:w<" {Jf 
tlt1;: court: 

[h.f,~n•lant. Tyron<' ~1,.rri'<. ·., :" ; ... ;,, ! 
i:uilty liy the r.ir~a:! •:'"•rt qf l".1 :· .;.:•· 
County nf the r.fr<-r:·: •. r,f pr.:~r:·.:. · "· ·.f :t•; 

:lltPrt•fl t('l!i'l}'flr:try rq:i :~r'.l~i"!l i" .. T!! ' :r: \ 1 

olation nf ~'~Cti!ill ·1··1"~iaH:~; of'rt ·: L'.·:"•!:: 
V"ltid'! C111lr. tth·~ ,., .• •,.i 11il.H1:·:.:-:':,! 1 '.••7. 
ch. !l:i'h i.-ar . .t-l'•l;:tH'.ll\. ,\ l•·:·: ··-:;rv 
reJ.ri!'tration pt.,rff1it !;: t:"1·::·!m0nly ~ :.: .... , :? :i.:: 

a lict·rhP·:~pJ1b:·J.fc·r ~ti:-:~.f'r. T::·· ;·;···.;1·:~· 

cla~.:~ifiration f~·r a .,: .. :a•.ir.n n:"' ... · ·· ·~ .t-

10.l(a)dJ of th,· [.·:!·: :~ ~ Cb,, :: !· :, n~ 
(lil.lt1•\'.;:.\tat.J!t:-:-. ,.;. :•:, .. 1•:u l :·•;;;··:!;I 

A Class :! felr•ny r;1ir:t•> :! l'"!t:!l::. r ... r•·.­
l11 :-;P\"t"ll year~ fd irl!i'!i!-c1r,fn~rH. :·· ;: .. •\ 
~:al.1!1~7. •'h. :i~. i ·,~ ;nn~-1'-i•·,.,.· i'·· 
ft·n1hu1t w:is 1..:nn\ '..-:i··l c·f h~·. ;::.: ·t ·, !"· ·' 
th•.· 1~:q1irat;ntt dJtt:' li!i }.:, t1_·~nj• .. :-.ir:. r. ~.· 

trati,,n Ji•:rrn!t fr11nt i"'..·L!"'t~ar:; l~ ; ;f\oo• : .. 

;\ u:.;11~t 12, l ~;,c~. 

!h·f'.!tidant .filed;~ J:ii.-t·!r:a? rL· ~~· ;--. ::: :ir· 

r··~t f1f judcm•·nt !n \\·!:i.:h i:e an.: >·'i fr~ 
~latutf.• 1hdir:ing the nfft>ti'~' r 1f ; · .: .. . _;. :: 
of an nltL•rt:d t~ffii1f•rary rej.:i~tr.i~i.::, i ··!"::. • 


