STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY. OF WAYNE

EMMALEE SHAW,
Case No. 92-227823 NO

Plaintiff,
Hon. James E. Mies

vs.

SAMIR DANOU, MID-ATLANTIC,

INC., a Michigan corp., d/b/a
|ICONNER’S SUPER STORE, and SUPERMARKET
PLANNING AND MANAGEMENT, INC., a
Michigan corp., Jointly and

Severally,
Defendants.
/

ALEXANDER M. KELIN (P295030)
Attorney for Plaintiff
IMANTS M, MINKA (29211)
Attorney for Defendant

: L

PLAINTIFF’'S RESPONSE TO DEFENDANT'S
‘MOTION FOR SUMMARY DISPOSITION

NOW COMES Plaintiff, EMMALEE SHAW, by and through her
attorneys, STEGMAN & KELIN P.C., By ALEXANDER M. KELIN, and in

response to Defendant’s Motion for Summary Disposition states as

follows:

1. Denied for the reason that same is untrue in the

manner and form as alleged.

2. Denied for the reason that same is untrue in the

manner and form as alleged.
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defend said Motion.

Dated:

WHEREFORE, Plaintiff, EMMALEE SHAW, prays that this
Honorable Court deny Defendant’s Motion for Summary Disposition and

award costs and attorney fees so wrongfully incurred in having to

STEGMAY. & KELIN, P.C.

-
L
AL e ["“/ (A A
BY: ALEXANDER M. KELIN (P29030)
Attorney for Plaintiff
29777 Telegraph Road
Suite 1555
Southfield, MI 48034
(810) 827-7000



Savannah
Rectangle


STATE OF MICHIGAN

- IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

FMMALEE SHAW,
Case No. 92~227823 NO

Plaintiff,
Hon. James E. Mies

VS.

SAMIR DANOU, MID-ATLANTIC,

INC., a Michigan corp., d/b/a
CONNER’S SUPER STORE, and SUPERMARKET
PLANNING AND MANAGEMENT, INC., a
Michigan corp., Jointly and

Severally,
Defendants.

/
ALEXANDER M. KELIN (P29030)
Attorney for Plaintiff
TMANTS M. MINKA (P29211)
Attorney for Defendant

/

PLAINTIFF’S BRIEF IN SUPPORT
NOW COMES, Plaintiff, EMMALEE SHAW, and in Support of Her

Response to Defendant’s Motion for Summary Disposition, states as

follows:
INTRODUCTION
Plaintiff has three arguments why summary disposition is
improper. First, the defect which caused Ms. Shaw’s accident is

not open and obvious. If Defendant claims that it is, this is a
fact issue which should be determined by the trier of fact.

Secondly, based upon the landmark case of Riddle v.McLouth Steel,

440 Mich 85, 4BS5 N.W.2d 676 (1992), even if the defect in this case

were open and obvious, which it is not, Defendant would still have
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a duty to warn. Finally, Riddle, Id, only affects the duty to warn
theory. It does not have any effect on other theories. Because
Plaintiff has alleged theories other than duty to warn, Defendant
is not entitled to a full summary disposition.

Plaintiff would also have this Honorable Court take notice

that Defendant lied to the Court citing the wrong holding of the

Ward case 1in 1its brief. This 1is a serious error in that
Defendant’s motion appears to be ‘based on the Ward case. In

Defendant’s brief at page 6, Defendant states "The Ward court found -

that the premises owner owned no duty to Ward and concluded the
Defendant was not negligent." .This is completely opposite of the
actual holding in the case. Had Defendant bothered to read Ward

v K-Mart Corp., 136 Ill.2d 132, 143 Ill. Dec. 288, 554 N.E.2d 223 .

(1990), Defendant would see the case held that Defendant did owe
Plaintiff a duty to warn. Throughout the Ward opinion, in numerous
places, the Illinois Supreme Court stated defendant did owe a duty
to warn Plaintiff. See N.E.2d pages 224, 229 and 234. A copy of
the case is’attached for the court's convenience.

The Defendant in this case was incorrect when it told this
Honorable Court the Ward court found no duty. Thus, defendant’s
humerous reliance on the Ward case in it's motion are misplaced and

the case actually supports plaintiff'’s position.
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FACTS

This case arises out of an accident that occurred on
October 21, 1991 at approximately 7:45 p.m. October 25th was a
dark, rainy night. At the time of the accident, Ms. Shaw had been
shopping at a mall owned by Defendant. She drove to the shopping
center and went into a store. When she was done shopping, she
returned to her vehicle and was attempting to drive out of the
shopping center when her car struck a concrete lamp post which was
in the parking lot. Ms. Shaw sustained severe, serious injuries.
The parking lot, which Defendant owns, had at one time
light poles in the concrete posts. However, the light poles were
removed, and all that was left were concrete bases without the
lights or the poles in them. The concrete bases are lower than the
hood of an automobile so that when you are driving in an automobile
you cannot see them. However, they are high enough so that if you
hit them you will cause some serious damage. The concrete bases
have nothing on them to.let a motorist know they are there. The
concrete bases are approximately 2 feet tall. Since the poles have
been taken out of the bases, there is no lighting in the parking lot
near these bases.

The Plaintiff has shopped at this shopping center in the
past, and while she was generally aware that parts of the parking
lot contained these concrete bases, she did not know exactly where
pach of the bases were. "...I would not know where each one of them

were at." (Shaw deposition, page 28) Also, at the time of the
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accident, it was dark and rainy outside.

At the time of the accident, Ms. Shaw had her headlights
and her windshield wipers on. Both of her headlights were working
as were her windshield wipers. She could see out of her windshield
and had let her windowS defrost before she began driving. She was
pbroceeding at the posted speed limit when she struck one of these
roncrete posts. |
A complaint was filed, and Plaintiff has alleged several

theories including Defendant’s failure to inspect, maintain, repair,

and warn.
ARGUMENT
A motion for summary disposition tests whether there is a
factual support for a claim. In deciding on it, the trial court

muist give the benefit of reasonable doubt to the nonmoving party.

Libralter v_Chubb Group, 199 Mich App 482, 502 N.W.2d 742 (1993).

Tt determines whether a record might be developed which would leave
open an issue upon which reasonable minds could differ. Hutchinson

v Allegan Co. Bd. of Road Comm’rs. (On Remand), 192 Mich App 472,

418 N.W.2d 807 (1992). "All reasonable inferences are drawn in

favor of the nonmoving party." Mt. Caramel Mercy Hospital vs.
Allstate Ins. Co., 194 Mich App 580, 487 N.W.2d, 849 (1992).
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I. THE\CONDITION WAS NOT OPEN & OBVIOQUS
The concre£e base Ms. Shaw struck was not open anc
obvious. If Defendant claims it was, then this is a fact questior
to be decided by the trier of fact and summary disposition is
improper.
The Michigan Supreme Court has held in the case of

Ackerberqg vs. Muskegon Osteo. Hosp, 366 Mich 596, 115 N.W.2d 290

(1962):

.despite the Plaintiff’s contrlbutory
negligence, there was a question of fact
regarding the Defendant’s negligence that was
appropriate for jury consideration."

"If honest differences of opinion between men of

average intelligence might exist, the issue
should not be resolved by the Court alone.,"

Ackerberg, supra,

The Michigan Supreme Court reversed the directed verdict

for the Defendant in Ackerberq.

The Michigan Supreme Court in Riddle v Mclouth Steel, 440

Mich 85, 485 N.W.2d 676 at FN 8, stated: "Our conclusions in
Ackerberg and Quinlivan regarding a premises owner’s duty to
invitees are nonetheless appropriate today."

In Ackerberg, the Plaintiff walked into the emergency room
of a hospital with his daughter, While his daughter was being cared
for by the doctors, Plaintiff needed fresh air and walked through

the entrance from which he had entered and fell from a platform
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which was located in front of the emergency entrance. The platform
was 16 feet long and extended 5 feet, It was raised from 23 to 36
inches. The Michigan Supreme Court reversed the directed verdict
in Defendant’s favor and remanded the case for a new trial.

The Michigan Supreme Court in Riddle, supra, found

persuasive the Illinois Supreme Court case of Ward v‘K Mart Corp.,

136 Il1l1l 2d 134, 544 N.E.2d 223, (1990). The Supreme Court in Ward

held:

"The argument that the obviousness always takes
the danger beyond the scope of Defendant’s duty
does not address the simple fact that the same
hole in the ground, perfectly obvious by day is
not obvious under cover of total darkness.”
Ward, N.W. 2d 229. (emphasis added)

As the facts in this case show, this incident occurred when it was

dark out. Thus, it was not open and obvious.

"whether in fact the condition itself served as
adequate notice of its presence or whether
additional precautions were required to satisfy
the Defendant ‘s duty are questions properly left
to the trier of fact." Ward, supra at 234.

The Michigan Court of Appeals in Novotney v Burger King
Corp. (On Remand), 1398 Mich App 470, at 475, 499 N.W.2d 379 (1993)

has stated the test that should be used to determine whether a

condition is open and obvious is:

"The equation involved is whether the danger, as
presented, is open and obvious. The question
is: Would an average user with ordinary
intelligence have been able to discover the
danger and the risk present upon casual
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{313) 827-7000

inspection. That is, is it reasonable to expect
that the invitee would discover the danger?
..Whether the ramp was noticeable 1in its
existing condition." at pg 475.
The question, therefore, in this case is: Would the

ordinary user driving in an automobile on a dark, rainy night

discover the concrete base? The answer is "No!".

These concrete -bases are lower than the hood of an
automobile so you cannot see them when you are sitting in your
vehicle. The concrete post which Ms. Shaw ran into was in the
middle of the parking lot, had no light pole in it, and therefore,
was not lighted. It was a dark, rainy night. The concreté bases
are the same color as the parking lot. This is not a condition
which is open and obvious.

The Michigan Court of Appeals in Novotney, supra, also
held that Plaintiff’s knowledge of the defect is not relevant.

"Tt is not relevant to the disposition of this

matter whether Plaintiff actually saw the

handicap ramp. The question, however, is not

how noticeable the ramp was to plaintiff, but

whether it was noticeable to the ordinary user

upon casual inspection.”

The Michigan Supreme Court in Riddle, supra at 99, has held:

"It is unguestionably relevant whether the
injured party was exercising a reasonable degree
of care for his own safety."

In fact, Ms. Shaw was doing everything possible to care
for her own safety. She had her headlights on, her windshield
wipers were going. (Shaw deposition pps. 12 & 25) She could see out

her window. (Shaw deposition p. 12 ) She was going the posted




speed limit. (Shaw deposition p. 27 ) She has no vision problem:
and has no problems seeing at night (Shaw deposition pps. 5 - 12}
She had allowed the windows to defrost before she drove. (Shaw
deposition p. 25) There was nothing more Ms. Shaw could have done
to discover this defect unless she had someone sitting on the hood
of her car with a bright light‘looking at the ground while she
drove. It is not reasonable to eXpect this.

The condition here was not open’and obvious, and if Defendant

claims it was, it is a fact question for the trier of fact. Summary

disposition is improper.

II. EVEN IF THE CONDITION IS OPEN & OBVIOUS
DEFENDANT STILL HAS A DUTY TQ WARN

Even if the condition was open and obvious, which it is

not, the Defendant would still have a duty to warn.

Riddle v Mclouth Steel, 440 Mich 85, 485 N.W.2d 676 (1992)
is the landmark case in Michigan discussing a landowner’s duty to
warn‘when a condition is open and obvious. The Michigan Supreme

Court in Riddle, held:

*,,.where the dangers are known to the invitee
or are so obvious that the invitee might
reasonably be expected to discover them, an
invitor owes no duty to protect the invitee
unless he should anticipate the harm despite
knowledge of it on behalf of the invitee. at p.
96 (emphasis added)
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"If the conditions are known or obvious to the
invitee, the premises owner may nonetheless be
required to exercise reasonable care to protect
the invitee from the danger." at p. 97 citing

puinlivan v _Great Atlantic & Pacific Tea Co.
Inc., 395 Mich 244; 235 N.W.2d 732 (1975)
The Michigan Supreme Court in Riddle, supra, found

persuasive the Illincis Supreme Court case of Ward v _K-Mart Corp.,

136 I11 24 132, 554 N.E.2d 223 (1990) which held:

"The scope of Defendant’s duty is not defined by
reference to Plaintiff’s negligence or lack
thereof. The focus must be on the Defendant.
A major concern is whether Degfendant could
reasonable have foreseen injury to Plaintiff."

N.E. at 230.
Thus, the court must look at the Defendant’s knowledge mnot

Plaintiff’s.

In this case, Defendant should have known that the
concrete bases in this case were not noticeable in their existing

condition and Defendant should have anticipéted the harm.

"The ‘obviousness’ of a condition or the fact
that the injured party may have been in some
sense ‘aware’ of it may not always serve as
adequate warning of the condition and of the
consequences of encountering it." Ward, supra,
N.E.2d at 230.

n,,.a Plaintiff’s own £fault in encountering such

a condition will not necessarily bar his
recovery." Riddle, supra, at 99

Following the reasoning of the Michigan Supreme Court,

Defendant should have anticipated the harm despite Plaintiff’s

nknowledge" of the condition. It is not relevant to Defendant’s
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duty of care that the plaintiff was "aware" that the parking lot
contained these concrete bases —- Plaintiff testified while she was
generally aware these bases existed she did not know the exact
location of the bases (Shaw deposition p. 28).

Defendant should have known that someone coming into his
shopping center, even if they saw the bases on their way in, would
nonetheless still be harmed by the bases. Defendant should have
anticipated that people, after spending time shopping at his center,
{would inadvertently forget about the bases.

The Michigan Supreme Court in Riddle, supra at p. 94,
relied on the Restatement (Second) of Torts, section 343A.
Comment (f) of the Restatement (Second) of Torts states:

iWhere the possessor has reason to expect that

the invitee’s attention may be distracted, so

that he will not discover what is obvious, or

will forget what he has discovered,...In such

cases, the fact that the danger is known, or is

obvious, is important in determining whether the

invitee is to be charged with contributory

negligence. It is not, however, conclusive in

determining the duty of the possessor, or
whether he has acted reasonably under the

circumstances."
The Ward case, supra, is exactly on point. In Ward, the

Plaintiff walked into a K-Mart store past a 5' tall concrete post.
Plaintiff shopped in the store, bought a bathroom mirror, and when
he exited the store, walked into this 5’ tall concrete post. The
Illinois Supreme Court held that the Defendant owed Plaintiff a duty

to warn despite Plaintiff’s knowledge of the condition, and reversed

10
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the directed verdict that was granted to Defendant. The Supreme

Court in Ward held:

"Defendant had reason to anticipate that

customers shopping in the store would, even in

the exercise of reasonable care, momentarily

forget the presence of the posts which they may

have previously encountered by entering through
" the customer entrance door." at p. 233.

In our situation, Plaintiff momentarily forgot the presence of the
posts after she was done shopping.  Following the reasoning of
Ward, Defendant here should have anticipated those shopping in his

center would also momentarily forget the presence of the posts.

n,,.defendant can be expected under certain
circumstances to anticipate that customers even
in the general exercise of reasonable care will
be distracted or momentarily forget." Ward,

supra at 234.

Most importantly, however, is the fact that the burden on
the Defendant to avoid the harm would be slight. "The burden on
the Defendant of protecting against this danger would be slight.

A simple warning or a relocation of the post may have sufficed.®

Ward, supra at 233.

"A simple warning may well serve to remove the
unreasonableness o©f the danger posed by the
post." Ward, supra at 234.

Defendant knew these concrete posts existed. Defendant

knew the lights and poles had been removed. Defendant knew the

concrete posts were not lighted. Defendant knew that people would

11
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be shopping at his busines at night. Defendant knew that in

Michigan it rains. Defendant knew that these posts are 26" high,
and that a person sitting in an automobile would not see them.
Defendant knew all of this and knew that hérmkwas likely to result.
Thus, Defendant owed Plaintiff a duty of care to warn. Yet,

Defendant did nothing to make these concrete posts safe.

IIX. OTHER THEORIES HAVE BEEN ARLLEGED BY PLAINTIFF
AND, FULL SUMMARY DISPOSITION SHOULD NOT BE ALLCOWED

Even if this motion is interpreted in the light most
favorable to Defendant, which is not the way to interpret it, full
summary disposition could not be allowed. Riddle v McLouth Steel,
supra, only affects a Defendant’s dﬁty to warn. .It does not affect
other theories against the Defendant.

In this case, Plaintiff has alleged theories other.than'
duty to warn. 'While we are not conceding the condition is open and
obvious, or that the Defendant had no duty to warn, even if both of
those were true, because Plaintiff has alleged other theories, the
most Defendant can hope to accomplish by this motion is a partial
summary disposition.

Plaintiff has alleged other theories including, failure to
inspect, failure to maintain, and failure to repair and Defendant
has not cited any law or facts which would support summary

disposition for these other theories. Thus, Defendant is not

lentitled to full summary disposition.

12
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WHEREFORE, Plaintiff respectfully requests this Honorable

Court deny Defendant’s Motion for Summary Disposition and grant

Plaintiff costs and attorney fees so wrongfully incurred in having

to defend said motion.

STEGMAN & KELIN, P.

T

' g /7
: /ALEXANDERM KEI/IN (P29030)
ttprney for Plaintiff
9777 Telegraph Road
te 1555 '
Southfield, MI 48034
(810) 827-7000

DATED:
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Qur last inquiry is the officer’s subjee-
tive intent a3 to whether or uot defendant
was in custody.  Lukowski stated that he
did not cansider the defendant vieler acrest
and wauld not have had b arrested if he
had not shown up at the secod meeting.
However, in light of our analysis and the
trial court’s conclusion, to a reasonable
man innecent of a crime the opposite con-
clusian is understandable. At least the tri-
al court’s finding to that cffect is not
against the manifest weight of the evi-
dence.

In a number of cases where a person
voluntarily came to a police station and
made incriminaiing statements courts have
held there was not a custodial interroga-
tion. We do not Lelieve thut our ruling is
inconsistent with these cases. The defen-
dant in Califurnic v. Beheler (19R3), 463
U.S. 1121, 103 S.CL 3517, 77 L.Ed.2d 1275,
phoned the jolice and told them about a
crime in which he had participated.  The
potive arrived at his home and found a un
in defendants yard, after he had given s
congent to the svarch.  Later, defendant
veluntarily agreed to accompany pulice to
the station, aithough they ::pnciﬁc:llly told
him that e was uot under arvest. He then
pave a statement amd went home.  Five
davs later he was arrested. I Oregon v
Mathinson (1977), 429 US. 492, 97 S.CL
THE 50 LEd2d TH, a police officer Jeft a
note at the apartment of a criminal suspect
stating that he would like to talk to him,
Defendant phoned the officer and said he
wuttld meet him vherever the officer would
like. Since the station was only two hlocks
away, defendint went there. When told
that he was a suspect in a theft and there
was evidence linking him to it, defendant
confessed.  The police then read defendant
his rights and he made a taped confession,
after which he was allowed to leave. In
both cases the Supreme Court held that
there was nothing to indieate that defen-
dart was taken into custody or significant

Iy deprived of his freddom of action. The -
issue was raised in People “v. Wipfler

(1977), 65 111.24 138, 11 lil.Dec. 262, 308

) WARD v. K MART CORp. . 293
. Clte na 554 N.E.2d 223 QL. 1990
N.E.2d 870, whether defendant was under For the reasons stated, we hold that the
arrest when he made incriminating re- trial courl’s determinatinn that a reasen-
marks. The police in Wipfler 1eft 4 mes-  able person, innocent of a crime, weuld
sage with defendant’s nother that they lelicve he was in custody is not against the
would like to talk to him shout soine bur-  manifest weight of the evidence. The Juidar
fie, © glaries. Defendant apd the officers had a ‘

Y friendly relationship and later that day he
went Lo the station. Defendunt was fues-
tioned and, after changing his story regard-
ing his knowledge, said that he would tell
B the truth, at which peint he was riven his
bzt - Miranda rights. Iy finding that he was
3 not under arrest, this court noted that
there was a Jack of compulsion by the
officers in obtaining or retaining bis pres-
ence and that prior to the yuestioning there
was no probable cause to arrest.
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Certain factors distinguish Whis case from
Beheler, Muathiuson and Wipfler.,  Unlike
those cases, less than twa hours befare this
defendant went to Lukowski's office, he
had Leen arrested in a public place, hand-
cuffed and forcefully brought to a police
stalion where he was subjected Lo a custo-
dial interrogation. The condition for his
heing allowed to leave this settingr wae the
agreement that he return ot 2 spevificd
time. It is reasonable to believe that de.
fendant felt that if he did not return he
would have breached his agreement and
apain would he subjected to a public arrest
and interrogation at anytime. Alsa, hefore
' the questioning at Lukowski's office, un-
:.fi"' like the situation in Mathiason and Wip-
B fler, defendant was awire that he was a
", eriminal suspect and that there was suffj-
2« cient  evidence apFainst  him  to press
E3 charges. Before this terrogation begin,
2. he was immedintely read his Miranda
rights and he was not told he wias free to
leave if he so desired. In addition, in this
: case there was the confusing contradiction
g5 of the defendant's being told he could have
‘ an attorney, yet when he requested one he
¢ was told he was not entitled to one. Thus,

evidence supports the conclusion that de-
fendant was in custody and did not volun-
tarily arrivé at the agent’s aoffice, rither
there was compulsion on him ta appear,
2. and an important factor contributing to this
% 5 that shortly Defore he arrived at the
office he had been held in custody.

ment of the appellate court is reversed, and
the order of the circuit court is affirmed.
The cause is remanded 1o the cireuit crurt
of St. Clair County. '

Appellate court reversed: civeuit con rt
affirmed; cause remanded.

¢

136 Hi.2d 132
143 M.Dec. 235
Georga WARD, Appeliant,
v,
K MART CORPORATION, Appellee.
No. 68962,
Supreme Caurt «of Filinois,

April 18, 14wy,
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cesees or occapier’s duty towand his invi-

ter - oo alwave that of reasunable carc.

SHOAL bl R, T30 el seq.

i

». Neelixence &1
oneraiiy, party need not anticipate

te gh non ol others.

4. Neglwence =11 R
= re oener’s duaty of reasenable care
e pnsced rich that one of its customers,
cwio eareving jarge, bulky item. would

e R

h contrete post Upnn exiting cus-
frain ¢ sBeor 6 Heane center section of store.

Mhebus, Tummelson, Bryan & Knox, Ur
bann (Jescph W Phetms and Jeffrey W,
Tock. nf counsel), for appellant,

tobert 15 Moore and Travid R0 Maoore,
Champaign, for appeiice.

Justice RYAN dofivered the opinien of
the cnurt:

Plaintlf, Georze Ward, sucd in the cir-’
cuit court of Chawpaipn Cnunty, secking
damagres for injuries be sustained when he
walkerd inle it eoncrete post Jucated just
outside a custnmer entrance o a depart
ment store operated by defendant, K mart
Corprration, AU the tme of the injury,
plaintiff was rarrying a large mirror which
he had purchased from defendant.  Follow-
ing a jury Lrial and a verdict in faver of
plaintiff, the circuit court entered judgment
fur defendnt netwithstapding the jury’s
verdict on the ground that defendant had
no dety o warn plaintiff of, or utherwise
proteet him from, the risk of enlliding with
the pozt. The appellate court, with one
justice dissenting, affirmed the judgment
o and held that defendant owed no
duly to plaintill wader tue circumstances of
this case Liecause defendant could uol rea-
sonably hive been sxperted tn foresce at
Nn‘muif‘ wihitle carrying the nurror, would
Fatl ta see ur remember the post, which was
an sbvious condition on defendant’s premis-
ex, and which plaintifl had previously en-
countered. (125 DLApp3d 153, 163, 1R
Hibiee, 170, 540 N.E2d 1036)  Plaintiff
appreaks t this conrt pursuant Lo our Rule
315 407 Bz 1 a15). We hold that defen-
dant’s duty to exercise reasonable care cx-
terrded to the risk that one of its customers

would callide with the post while leaving -

the store carrying a large, bulky item. Ac
cordingly, we reverse and remand. .

Defendant operates a department store
in Chamuaign, Winois. The store containg
a lLnme improvemenls department. To
ward the northern end nf the cast side of

the store is an overhoad, parage-type door.
Over Lhis daor is a large sign which states -~

“Heme Center.”  Facing this large door
froms the autside, approxunately four feet
to the right, there is s smaller door approx-
inuvely 46 inches wide.  On this swaller
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* door is a sign which states “Customer En-
trance.”  DBoth danrs are orunge in color,
while this scetion of the outside wall is
blue. Outside the smaller customer en-
trance door, and on either side of it, are

two concrete posts, painted dark brown,

nnd which Stand approximately five fret
high and three feetl apart.  Both posts are
approximately 19 inches from the outside
wall of the IC mart building, und are pre-
sumably intended to protect the duorway
from damage or interference by backing or
parked veliicles.  When the customer nn-

. - lrance door is opencd, the door will clear

the southern pnst by approximately Tour
inches, but will collide with the northern
post.  When exiling the customer door,
there is a dawnward step of approximately
pix inches. There are no winduws or trans-
parent panels un or near the customer door
which would jermit viewing the posts from
the interior of the store, At the time plain-
U sustained his injuries the larpe over
head door was closed.

- On October 11, 1985, plaintill drove to
defendant’s store and parked near the cus-
- lomer entrance door to the Home Conter
- Bection of the store. Pluintiff walked past
" the posts and eatered the store throwzh the
customer entrance door,  Plaintif [ testifred
pt irial that he did not recall entering the
store Whrough this door prior to the date of
his injury, but that it was possible he had,
Phintiff testified that he is a sell-einployed
pavkiiii ot desipner and striper.  He stat-
el that he had done work on the parking
Tot area of the K wmart store at which he
“was injured, but had done ne work in the
area of the door at which he incurred his
injurics. On direct examination, when
tsked whether he_saw the posts as he
_entered  the store, plailiff responded.
“Yes, sir, I mean they were there. Sul-
consciously, [ pguess—they woere  there
when 1 wenl out, so, evidently, they were
there when T went in.”  Plaintil['s ¢nunsel
then asked plainGiff if he had made o men-
tal note of the presence of the posts as he

" entered lhe store. Plaintiff responded,
Y "Yes, T guess. T don't know, | nvmn—

they were there. [ just doen't--"" ~On
cross-examinating, phainUff testiBied as fol

LT Gt T e ¥

A |

lows eoneerning his encounter with ths
posts when he entered the store:

“Q. And yau noticed these posis
when you wenl inzide did vou not?

AL Subcunscibusly.

Q. Well, would it be fair to sav that
yeu nnticed them more or less, yeos?

A. MNore or less, Yes, sir.

Q. Yecu dido't have trouble getting
arpund those posts on the way in, dul
you, sir?

Ao Not that T orecall”

Plaisliff remained in the store for a;

e
proximately one-hall hour, during whien
tine he purchased a large buthrosm ouar
ror, which was 5 teet long and zpproxi
malely 1Y feet wide. The mirrur was
packed in a cardboard holder, but the face
of the mirror was not coversd. Plaintilf
testified that after he paid for the mirrar

lie left the cash register, carrving the mir

ror vertically and "kind of tn the sule” Hs
stited that he did not have the mirrer in
front of his eyes at that tine. When plsin
Llf reached the door, a stare clerk raienzsd
a sceurily Inck, which permitied customers
to-exil throuph the dnor by which plaintsf[
hid entered.  Apparentiy, the door iz de
siggned =0 that costomers max [eerly cnter
throwsrh iU during busiress hours, but as o
means of preventing shoplifing. a securey
fTock must be releaved in arder for rysto:
ers o exit through the danr. Dizinnif
opened the dour hy preseing against 4 with
his left shouller, Plaintiff estimated tha
he had taken from a half step to a full step
through the deor when he just saw stars,
and a—a btad pain, and then zaw siars
Thal was the Inst | rerall”  Ferst the our
ror, an:d then plaintil s hiead and [are, o
lided with the concrete post. Plaintiff te--
Lified that he could not swe tha pozxt as be
exited the store because the mivror Morhed
his view. He slated he was not in & hurre
at the time. Prior o ex:ting the K oweart
store, plaintiff was not warned by way of o
cign or otherwise of the «
posts oulside the door.

ace of tre

As i result of the eodlizioa, plainf[ sus-
tained a cut Lo bix right cherk.  Imosedoase.
Iv alter the eollizion, phadntff cond et s
vul of hia right eye. Althoaph part of tre
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RS i that eve has since relurnesl the

St eve s still ebscurad,
e ovperenced severe head
fwiich b2 did ret exparience

thae o ihiean with the post

4

cemplnee who warked in the
- tanter dopaniment at the time of
S engres testified at trinl that on

ey feoe npe U O neatte would
Volal frerroene Lo ey

sy v Lich plaintitf exited.

o o
i - W it he hued seen some
feepete pouptinat the post, but that
I 11, 19853, he had uever

coere irjurd as a resull of colliding

with ihe et while beaving throuph the
castierer entrase o odicr
A the eonrhisten of the trizl, the jury
foet ol snd assesced plaintidlls
The jury farther
compuratively negli-
verdict of 268,000,

IeTonhig,

EEIS R il

Lood sl du e

el B @

Tew rirruit conrt then granted defen-
A s renon for Belgment potwithstand-
-t gury's verdict. The circnit court
P b that it shoudd have allowed defen-
In
crev gy the pedoment oo, the cireait
soncluded that defendant had no rea-
teoenpeet that plunti{s attention
s Ve st o when be oexited the
cr othat phnnuff would forget about
The circuit
Larther scated that the posts were

v tion for g diredted verhict

rort

thee yeo te antaede the doeor.

o inde rently dangerous and that they be-
o eperoais only when aeted upon by
crve enteriad furees The court concluded
that the aniy ditractions invoived in the
e were those induced by plaintiff him-
wtf o The appelliate court affirmed the
pedosa st e, with one justice dizsent-
iy el that defendant could nnt rea-
sowibiy have beon cxpected to furesee that
anontil weuld fail wosee or to remembier
tee g st which was an obvious condition
ael wheh pluntilf hud previeusly encoun-
wred o s HEAppAd at 163, 133 HDec.
i NCE L b

i
1

1t

tieal Dranoeted verdictz or judgments
aprht to be entered only e those
c~oowhich all of the evidence, when
Liese !t tls aspect most favorable to the

oy

il

cppea wl, fooanerwhelmingly favers move
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ant that uo eontrary verdiet based on that
evidence couldl ever staml. (Pedrick w
Prarvia & Fastern R Co. (1967, 37 111.2d
201, 510, 299 N.E2d 50t} The essential
elements of a cavse of action based on
common law neglipenee may be stated
briefly as follows: the existence of a duty
owud by the defendant to the plaintiff, a
breach of that duty, anel an injury proxi
mately caused by that breach. (Kivk
.'”if‘/u;l.l Reese Hospitel & Medical Cenler
(1987, 117 2 507, 525, 11 HEDee. 8944,
513 N.E2d4 287 Micher v Brown (1973),
54 1124 530, 541, 301 N.E.24 307, Sce also
W. Keeton, Prosser & Keeton on Torts
§ 30, at 161-65 (5th el 1981).) The sole
inquiry before us coneerns the existence of
a duty, i.e., whether defendant and plaintiff
stogd i surh a relationship to one another
that the lew imposed upon defendant an
oblipation of reasonable conduct for the
benefit of plaintiff. (See Kirk v Michacl
fercse Hospilal & Mcdical Center (1987),
117 1124 507, 525, 11 W.Dee. 944, 513
N.E21 8570 Whether a duly exists in a
particular case i3 a question of L to be
determined by the court. Kirk, 117 HL.2d
al 525, 111 UiDee. 941, 513 N.F.2d 387,
Wimmer v. Koenigseder (1985), 108 111.24
445, 440, 92 NLDee, 243, 481 NE.2d 1088,

U1} In Micler v, Brown (1973), 54 111.2d
239, 301 N.E.2d 307, this courl observed
that “the concept af duty in negligence
cases 18 very invalved, complex and indeed
pebmlous.  (H1 HL2d at 515, 0l N.E2
307.) 2\';»xu~tlu:lc:4.<, thiz caurt has identified
certain fuetars which are relevant to the

existence of a duly. The “reasonable fore-

sceability™ of injury is one tmportant con-
coerti {(Cunis r. Brenuan (1974), 56 [.2d

372, 308 N.E.Zd 617), bul this court has -

recopnized that forcseeability alone pro-
vides an inndequate foundidion upon which
to hase the existence of 4 lepal duty (Kirk
v Michucl Reese Haspilal & Medical Cen-
ter {1987), 117 HL2d 507, 525, 111 liL.Dec.
944, 513 N.E.2d 487, Cunis v. Breunan
(4731 56 HL2d 372, 475, 308 N.I.2d 617;

see also Green, I"nrfsrr«‘lhilil.l/ in Negli- .
geuee Laiwe, 61 Colunt ], Rev. 1101, 1417-18

1961, Other ennsiderations include the

likelihood of injury, the magnitude of the

burden of goarding ayainst it and the con-
fequences of placing that burden upon the
defendant.  Kivk v, Michael Reese Hospi-
tal & Mediead Center (1987), 117 111.2d 07,
826, 111 M.bec. 944, 513 N.E.2d 87;
" Lance v. Senior (1967), 36 [1.2d 516, 518,
224 NE.2g 211,

With respeet to eonditions an land, the
seope of the landowner's or-occapier's duty
owed to entrants upon his premises tradi-
tionally turned on the status of the entrant.
The operator of a basiness, though not an
insurer of his customer’s safety, owed his
invitees a duty to exereise reasonable care
to maintain his premises in a reasonably
safe condition for use by the invitees.
(Perminas v. Montgomery Word & Ca.
(1975), GO NL2d 4G9, 328 N.5.2d 290; Mick
v Kroger Co. (1967), 37 IL2d 148, 224
NE2d BSY; Olinger v, Great Atlantic &
Pacific Ten Co. (1961), 21 1124 469, 173
NE2d 443) Licensces and trespassers
were owed substantially narrower duties.
* APashinian v, Horitonoff (1980, 81 11.2d
317, 43 M.Dec. 21, 410 N.E2d 21)  Plaine
tiff in this ease was a bosiness invites on

injured. We note that in 1981 the General
Assenibly enacted the Presises Lialility
" Act (HLRev.Stat 1987, ch, RO, par. 201 of
seq.), which provides, in pertinent part:

“§ 2. The distinction under the com-
mon law between invitees and licensees
as to the duty owed by an ewner or
oceupicr of any premises o such cn-
trants s abolished.

The duty owed o such entrants is that
of reasonable eire under the circum.
* stances regarding the state of the prem-
Jises or acts done or omitted on then.”
* ([ Rev.Stat. 1987, ch. 80, par. 302
The duty expressed in the Act is phrased
somewhat differently. than the duty owed
to invitces under the common law. Under
the common law, the landowner’s or oceupi-
or's duty was to use reasonable care o
maintain his premises in a reosonably
* 8afe coudition. However, even under the
common law, if he chose to maintain a
dangerous condition on his prewises. it was
generally hell that an adequate warning to
invitees would suffice to render Uie ol

tion “reasonably safe.”" He did not have to

WARD v, K MART CORP, I
Chie <554 N.E.2d 223 (1L, 1950)

defendant’s premises at the tie he was

Dy

e L

actually remove all dangers from his pre-
i:05 in order tn aveid Lability, (FPerminee
. ;llunr_r/amrr‘z_,- Ward & oo (1575, @
IL2d 450, 475, 328 N.E.23 2%, Grragity
v. Burr Oak Lanes, Iac (1955), 5 02
153, 15758, 125 N.E.2d 47.) The Premices
Liability Act thus did not sipnificantiy alter
the comman law duty owe:l by an ewrner «r
occupier of premises to invitees thereon
(leenogie v, Myers (195%), 16T DLAp;: 3
239, 213, 118 ULDec. 95, 521 N.E.20 1o,
but rather retractad the special but limiss!
immunity from tort liakibty enjoved by
awners and accupiers of and with respect
to licensees.

In conjunction with the common law ruis
sgroverning a landowner’s or occupier’s duty
to invitees there develnped a principie ot
the owner or occupier is not Liable to en
trants on his premiscs for harm caused by
a condition on the premises of which the
entraut is awure or which is obvisus. /0
naust v. Hiincis Power o, (19760), 62 11 34
456, 4649, 313 N.E.2d 405 (" A business inq
tee has a responsibility for his own wafony
and naust e held to be equally aware of 40l
the obvious and normal hazards incident .
the premises as the passeszer of the Lind™)
Calvevt v. Springficld Light & Power o,
(LA07), 231 DL 290, 293, 83 N E. 181 (owg-
er’s or accupier's obligaticn is to pretect
iuvitees from unsafe conditions on the lund
whicl are known to him and rot Lnow 1o
the invitee): Longnecker o Hiinois o or
Co. (1078), 63 HLApp i 633, /10, 21 13
Dee 382, 3% N2 708 (Generaliy, ther
is no obligation o protect the invitoe
aprainst dangers which ure krown to hen,
or which are so obvious a=d apparent
him that he may reazenably be expeetedd v
discover them”), Ragni v Lincolu=p) #o
Rannceland. Dee. (19051, 21 BLAppud 172
176, 231 N.E.2d 168 (no duty to wars invi-
tee of hazard which is obvinus and known
tn the mvitee)) A deferndant wasz thus
prencrally held 1o have no duty 1o warn
invitees of, or atherwise protect thems from,

known or obvivusly danpereas condes o
But clesrly

on his premises.

L LI £ PR

Cas in others, the “known or adovings roa

principle was sometimes treated as a tare
of contributory fieplipence or assunpden




K e yenerally Aneot., 35 ALl
¢ 0T tand cases oited therein).

Fow oo o iz coarts msdoption of a compa-
cate o Sl we Dormale dn Alee v Rikar
e S B SALT B2 D Dee, 230 421 NE2
e i Tt by 1 Rev RtaUIRT, oh
;;-.: PERRBINK it made linle difference
. iner the princgple was treated as ene o.f
rae olaty”T oor ome of contributary negli-

e Poaer enther charasterization the
pewait was ke same no reoswery. In the
: o bewenrr, plaintiff argucs that

1o g meends the o nwner or uccupier of
vt ray hase na duly 19 warn or other-
w. o rabe regsonable steps 16 protect those
v his premises of eertain cnnd?-
e b pret t-es hieraus2 thise condi-
e onne kot to the entrand or are open
‘ Crwpgs a8 ancampatible with our syse
venof cemparative fanlt” PlainGtd aﬁsrzrls
vt the [t o cashton causing the injury
Lobe spenoand sbvious, or may h::}‘e
bt reviessl, encountered by Lhe pi:np-
. ‘:'~ be a fueier o be conzidered in
ng  the plainifls  comparative

157 We apree with plantiff lhat the fact
a e reen’s mury resuited frcm‘lfts encoun-
teregr a koW ar oen and obr_mus condi-
tion nnoa deferdunt’s premises is a proper
fartor to be rconwdersd in :u:s;'ssim-: the
pere s rempmrati 2 neplpence. Juis un-
auesne bl rebevant o whether the -
caresd Pt woes evercising a ro:asnn:lb%e
oo of cre tor his own safety, /}nd in
the re-pect a paittff's own fault i en-
ety fuchon cnmditinn will not neces-
toar his revovery. As discussed be-
woa husmever, we Nind thal the abyisusness
o f x vondition §s alzo relevant 1 the exist-
e ~oaf aduty on tie purt of difendant.

iR Sriimdy we reject pluintiff's argu-
st the welestion of comparstive neg-
o thie Srate hes alfected the baste

gy Beelowner orooccupier owes Lo en-

teaots pon dus laml with respect to such
e oL httaw, N¥one courts and commientators
i . apearently embraced the pusf}inn k-
vooyy ptuntiff in this respect. ifee, g,
Cor + C Penney Co. (Mo 19373, 741
Swud s 3 Packer v Hightawd Park,
Jer (Tex 1976), 353 S.W.2d 512, 517-18,

Sce alvo Nuote, Torts-:Assumption q{ Iisk
and the Obvious Davger Rule. Prinwry
nr Secandary Assowmption of Risk?2, 18
Land & Water L.Itev, 473, :iHlTH»'; (1943).)
The primary justifieation Tor this approach
is the proposilion that o consrquenee f)f the
adaption of comparative nepligence s .lhc
elimbmatinn ol thouze common faw devices
which act ax abanlute bars io recovery.
We find this arpument unpersuasive.

In Dunn ¢ Dultimare & Ohio 1.1 Co.
{1985y, 127 HL2d 350, 130 T Dee. 408, 537
N2 738, s conrt follwed the cornrr.mon
Jaw rule that o tein stapped al a crassing
is peoerally adeguate polive and warning
of its presenee b any tnveler who is in the
exertize of ordinury care [or his own safe-
te, and thag the ralread i@ under no du}y 1]
jii\'u udkditinead ¢ipnz, sipnals or warnings.
This court there rejeeted the plaintfls ar-
punmient that the rule, servinge as f\u abse
tute bar to phintif's recovery, is incompa-
tible with compirative nepligence prine
ples. We held that "the adaptivn of compa-
ritive negligence does nal expand or other
wise after the duty vwed by a railroad o
moterists approaching a standing lain at a
crassine.’” {127 HL2d at 365, 130 [1.Dec.
404, 537 N.E.2d 738, Sce also Franken-
tha! v. Grand Trunk Western K12 Co.
ey, 120 HlAppad 4o, 76 HLDec. 130,
458 N B2 o) Plaintiff here arpues that
the ratinpale for our holding in Dunn
shoull be limited to the context of railroad
crossing cases or that Duan should be
overruled,  We disapgree. In Dunn, we
recoprnized that the advent of cnnjp:xrnuve
nephprence did not affcct the basic duty a

defendunt owes a phintiff in peglipence A
cases.  (See also Brdyes v Bentley (1987),

24 Kuano 434, 437, 769 P.2d 63h, GI8;
Thompsen v Stearns Chenical  Corp.
Uown 1841 345 N.W.2d 131, 134 (br?lh
expreszly  vecopnizing  that t:nrnpfnratwe
neplipence dul unt alfect the basic duty
owed by a defendunt))  We continue to
adlieré Lo this principle.  Comparative neg-

ligence has indeed altered the nature of |

defenses availible to a defendant.  {See,
rg. Coney v LG Tndustrics, Inc
H..'?H-'i}‘ a7 Hizd g, 119, 73 HlDee. 37,
454 N.E2J 197 {defenses of misuse and

WARD v. K
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assumption of the risk in strict products
liability eases no langer serve as absolute
bars to a plaintiff's recovery)l) In the
present case, however, we are not so moch
concerned with the defonses available
defendant, but ruther with the rxistence of
2 duty on the part of defendant in the first
instance, 1y a common law nepligence ac
tion, before a plaintiff’s fault can he com-
pared with thut of the defendant, it ohvi-
ously must first be determined that the
defendant was negligent. It i3
Lal lort Taw that before a defend
found to have heen negligent,

fusdanien-
ant can be
it st first
be determived that the defendant swaed 4
legal duty to the phintiff. (Greep, Dutics,
Risks, Causation Doctrines, 11 Tex L Kev,
42, 45 (1962). See generally W. Keeton,
Prosser & Keeton on Torls ch. & (5th ed
1984)) We lLinid therefore that the adop-
tion of comparative negligence in this State
has no effcet on the basic duty a defendant
owes lo-a plaintif[,

The erux of the issue before us .then is
whether defendant's general duty of rea-
sonable care extended o the risk entuun-
tered by plaintiff. This court Lus not re-

% cenlly had occasion to address the validily

of the “known” or “gbvious” risk principle,
We do 50 now. We conclude that to the
exlent that the rule may have held that the
duty of reasonable care owed hy an owner
or aceupier to those Jaw fully on his premis-
es does not under uny crrcumsiances ex-
tend to conditions which are known or ohvi-

ous to such entrants, that rule is not (he
law in this State,

'ln Genanst v, Hinois Porer (o, (1N76),
02 HL.2d 456, 343 N.E2d3 465, thi= court
found that the “Restalensat {Seeand) of
Torts, section 343, enrreetly slates the set-
tled law regarding the liability of pnsses.
tors of land to invitces.” (62 L2 at 46s,
343 N.E2I 465) Seclion 343 provides:
“A yossessor of land iy subject 1o lia-
bility for physical harm caused o his
Jnvitees by a condition on the lang if, but
- only if, he
(@) knows or by the exercise of reason
able care would diseover the conition,
and should realize that it jnvalves an

MART Conp, Hil.
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unreasonable risk of harm ta such v
tees, and

(h) shoukl expect that they wiil 1
discover or realize the danger, or will Fail
Lo protect themseives against it. and

(c) fails W exercise reazonable care 1,
proieet them against the danger.”

The traditional rule, endorsed by he
eriginal Restatement of Turts, seetions 210
and 3L (1934), that an owner or nccugier
of land has oo duty under any circumast
€s by protect entrants (rom eoanditinss on
his Fand of which the entrant knews 54
reafizes the risk or which are slvions, |
Cllen under harsh criticsm,  Profower
Fleming James argued that this ryle s
“wrong in policy.” James, Tort Linbiiry
of Ocenpicrs of Land: Ihities (inid ey
Licensees and Invitees, 52 Yale f.J. 65,

.-

A

G28 (1954), reprinted in 5 F. Harper, b
James & 0. Gruy, The Law of Torts
§ ZT.148, at 250-51 124 ed. 184y, See i

Note, Torts-Assumption o Pisk nng the
Olbrions Danger Rule, Pr mary or Seo
ondary Assionption af Rizb2 AR [art &
Water L.Rev. 373, 381 (1923 (A duty finic
talion is proper fur those dangers whish
are always outsidz the defendant’s senfr oof
duty, but obvious dangers ara ot alwi. <
fuund there, Tha argu:ncnl that the ciay-
ousness always Lakes the danper bevonnd
the scope of defendant's duty does rot a.
dress the simple fact thal the same Badbe
the rrround, perfectly obwinus by day, i n
obvious wader cover of total darknes
Hanson v Town & Co: ntry Nhopping
Center, Inc. (1968}, 259 Inwa 542, 84T 114
N.W.2d 870, 874 (“To arbitrarily deny lugad-
ity for open or obvioue defsoes and g dy
linbility only for hidden defects, thps or
pitfalls, is @ adopt a rigit rule boss
uhjective classificatian in Place of the v
cepl of the care of a rezsonuble arg foou
dent man under the particular circumsiane

suls
e3’).

71 It must be rememntered ghat ue b r
vur Premises Liability Act, ard at lews
nomimally under the commen jaw, the bi: .
SWHCT'S OF oceupier’s duty nward his inyi.
tees is always that of reasonable cirs, o
only sound explanation for the “open anid
wlviaes™ rule nust be either that the .

(IR
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foreiat v the v rase of reasonahle care

woalt oo mnregate that the plantff
st tat T onetee the eradition, appreets
arere e b an d avend it (see Koeton, Per

ezt frertes Besudting from Gpen and
[ e endiions, 100 U Fall, Rev. 629,

fa_ 32 or perhaps that reasomable

. sudee the circumstances would not
rereove the risk of injury o spite of fore
ot erpeequenes i the plaintff. But
ettt af these wxpdunations 'uﬂ.xfw: aper
LTI 8 lr' uii'\ ‘.“i'ji"f' (10 circunsslances LluES
vt eTepsdants sJuty of reasonable care
vl o conbtions which may e lubeled
“ope o and abverss” or of which tie plain-
ufi+ 10 rome peisral sense “avare” Pro-
{o«wor Pope Baeton nioted that “there is
i 12 e i cotediinn Lhe danper of which is
<o crawas that all custamers under all
co-ametanees woild necussardy see and
Foain - the danyer in the absence of con-
totutory nephprence. and Whis i particular-
tv tree if the [arther principle sn often
tv 00w asvepted Lhal the customer or
foen 1o canvitee s entitled (9 assume Lt
o p s are redsanably gafe fur his
s e tonte, P oxanad Jeaniiies flesall-

pey D (i,‘u routd Hhrinus Coradiltons,
e U B Rev 82U RIZ (19521 Attempt-
o ek o Btieation by merely invek-
v e rddative snd dmprecise charactee-
onees as Thienwn”oor Yebvious” s cer-

ey wleguate substitnte for assessing
v e of the defendants duty under the
s ctaners o aecordance with the con-

oot pasesiensiy piontified by this
[ .’-{:r[c v Micharl Recse Haspital &
AN Center (1RST), 1175 FiL2d T, 325,
I Li Pver 9150 313 NOE.24 397, Laner

Sl PPAGTY 4 12D 516, D18, 231 N.E.2d

sy i endition may Le so blatantly
wtves s aad in such pesilion on the delen-
et~ premises that he could not reason-
ardy e eapecin] toanticipate thal people
wii fad o protecet themselees from any
Jdanwwer poeeif By the condition. Even in the
soeonf ety o the premises, this courl
oo e that the owner er pesscssor has
oty o renedy conditions presenting
S- re w3 which chiddren would general-
i. he weried teoappreciate and avoid.
e Do s 102 T2 278, 286, RO

L Der. 40, 461 H.E.2:4 1624 (seven-year-ald
fcll through der oo wmtificial retention
pondy. see wlza Snmpson v Jinmerman
(18863, 151 HLAppd 396, 101 HlDee. 349,
G2 N.E23 K16 ({our-yearoll burned by
randle Mametd Profezsor James obiserved
that “{i}f peaple wha are likely to encoun-
ter a condition may e expected to take
perleetly graod care of thenselves withont
further precantions, then the condition is
rot vnreasonably dangerous because the
likelihond of hurm is slipht.” James, Tort
Liabitity of Occopicvs of land: Dutics
Owred ta Liceusers and Iavitees, GY Yale
L. 665, 623 (1954), reprinted in 5 F, Har-
per, Fo Jumes & €, Gray, The Law of Torls
§ 2713, at 212 (Al ed. YOHG)

This is not, as plaintifT here suggests, a
resurrectivn of eontributory  negligence,
The scope of defendant’s duty is uol de-
fined by reference o plaintiff's negligence
or lack thereof. The focus must be on
defendanl. A mujor concern is whether
defendant couhl reasonabily have forescen
injury o pl::inlil’f Cunis v, lrennan
QTN 56 HLZd 852, 308 N2l 617,

A rule more consicstent with an owner's
or ceeupier's geuernd duty of reasonable
care, however, recopnizes thal the “obvi
ousness” of a condition or the fact thal the
injured party may have been in some sense
“aware” of il may not always serve as
adequiste wirning of the ennditisn and of
the cansequenees of encountering il s
stated in Prosser & Keeton on Torls:

“[1n any case whern the oeeupier as a
reasonable persan shoukl anticipate an
unreazanable risk of hann te (he invi-
tee  nolwithsbuviing his  konawledpe,
warniy, or Lhe shvivus nature of e
coudition, samething maore in the way
nf precaulions nuy be reguired.  This
is true, fur exawnple, where there s
reaszon 1o expect that the iwitee's at
tentinn will be distracted, as by goods
un dizplay, or thal after a lapse of lime
lie may [forget the cexistence nf the
cowdition, even Lhnuglh he has discover-
e it ar beem warned; or where the
condition ix ane whirh would nat rea-
sanahly e expected, and for some rea-
son, xach ax an arm Tull of hundles, it

Chic on 554 N F 2d 213 {11}, 19905

may be anticipated that the visitor will
nol be looking for it." W. Keelon,
Prosser & Keeton on Torts § 61, at 427
(ith ed. 1944).
See also §5 F. Harper, F. lames & 0,
Gray, The Law of Turty § 27.13, at 244~
47 (2d cd. 1986); J. Page, The Law of
Premises Liability § 4.6, al 80-85 (24 ed.
1988).
This is the position Luken by the Re-
stalement  {(Second) of Torts, serlion
343N (1965).  That seclivn provides in
perlinent part:
(l) A possessor nf land is not linhle
o his invitees for physical  harm
caused to them by any activity ar con-
dition on the land whose danger is
known or obyious to thew, wnless the
possessor shonld anticipnte the harm
despite such knowledge or obrious-
ness”  (Bmphasis added)
Comment ¢ of section JEIA(1) states the
general rule thut the owner or nceupicr
may rcasonably assume that jfuvitees will
excreise reasonable cire for their own safe-
ty. and that ordinarily e weed not take
precantions  apainst  dangrers  which  are
knnwn to the visitor or 50 obvisus tat the
visitor may he expeeted to discover them.
Camment /£, however, explains thal reason
to expect harm to visitors frmn kuwsnwa or
obvinus dangers may arise “where Uhe poss-
sessar hus reason te expeet that the invi-
ted’s attention may lie distracted, so that
he will not discover what is ohvious, ar will
forggel whal e has discovered, or fail to
protect himsell apgainst it ~ " * Iy such
cases the fact that the danger is known, or
B8 obvious, is important in Jdetermining
whetlier the invitee is to be chargred with
cunlnbulury negligence, or assumption of
risk. It is not, however, couclusive iy de-
lermining the duty of the possesser, or
whetlier he has acted reasouably nnder the
circumstances.”  Restilement (Seconed) of
Torts § 343A, comment S oal 220 (19635).
The manifest tremd of the courts in this
country is away from the traditional rule
sbsalving, ipso furto, owners and nccupices
of land from liability for injuries resulting
from kuawn ar sbivious conditions, and -
wand the stulard expressed in sectinn

JGAD of the Restatement (Seeondy of
554 NE 207

gL

Torls (19G3). (See, e.r.. Kremer v Corr's
Foud Center {Alaska 1907). 462 P24 747
Kuykendall v, Newgent (1974), 255 Ark.
S, W4 S.W2d 344 Acherat v Caider
taee Conrse, Inc. (Fla195R), 199 24,24
VN9, Friedrich v. Depertment of Trans.
povialion (1978), 60 Haw. 32, 556 P.2ij
1037; Harrison v, Taylor (1969), 115 ldishn
588, 768 P24 192V Manson v Town &
Couritry Shepping Center, Ine. (1967, 259
Towa 542, 144 NW.23 870; Williams r.
Itmise Cusende Corp. (Me 1986}, 307 A.2d
576; Adrc Evanson (Minn 1670, 23}
NW2 17T, Cor v JC Penncy Co. (Mo,
1087), T41 S.W.2d 28; Aronen v Richter
C1924), 211 Munt. 208, ART P 2d 1315 /o
son v Payless for Drugs (19671 245 Or.
334 433 P2d 1019; Jonrs v. Three Bivers
Alunagement Corp, (1975}, 483 P2 75 20y
A2d 546; Mitchotl v Ankwey (8 [,
336 NW2d 312, Parker v fhghined
Park, Ine. (Tex 1158, 265 S.W.ug 12
Maci v. State Farm Fire & Casnaity Uo.
(1380, 105 Wis.2d 715, 314 N.W 2d 914,
ODonnell v. City of Casper (\\'w l“*‘ﬁ‘».
65 P20 1275 See penerally 5
ALTURD 220 (1971 Leddeed lhe ‘|"i!-l late
courl of this State has generally oo Y raced
the approseh of seetion 3334, (S o
Steinhauer v. Arnte Huaper Cadiilce €n,
(198K 172 TLApp X 314, 322 [l
A26 N2 BTT) Erue v frare (1573
o AppAd 320, 115 Hulwe 517, 50 N F
1208 Shaffer v Maas tlu~an 151 L
App3d 77, 95 TDer %30 480 N E 2 33
Mlyguer v, Le Baxtiiie, Inc (19<31 juy
T .1\});‘.3‘} T8, 07 W Der 465, 320 N 5
V16, Sepesy v Arcier Danicls M-
Co. (1941, 97 MLAgp 28 Sim, 55 11
278, 428 NWN2d 992, Waticrns o0 Mt 1o,
mel Public Utility Co 01923, 103 Bl
AppSd 493, 116 NL.Dee. 120, 319 X F 20 10,
Detbert v. Bawer Brothers (Constryrfian
Co. (198G), 188 [ App.3d 102 135 Lilee
652, 54 NE2d 8, Piper v Maven's B
lerprises (1384) 123 DHAppsdd 648 77 gt
Bee. 134, 459 N.E2i 1322 Cunrisy o
Aflicd Filter Enginecring, [or {14~ 151
HEApp3d 222, 129 [ Des, 002, 526 N bo2d
Uh2 Bee wlso Jnkubice v, Citee S
(n. (Tth Cir 1988y, 238 Fo2d 4T i
Ilinnis Jaw)) The courts bebow 1 tw

. e -
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tha1 spctinns

H -t S
R trment (3orond)
o NN povern @ Acfendants possi-

Teon iyt Ve fawiully o Bis promiss

Weo oognize that the Restaterent
“ie s e the mwre peperad gquestion of
bt aeed et spevifically 1 the existe
[ dass. Lartwe think the jrinciples
-l thire are consistent with the
fduty of renconabie care oweed Lo
and dnencovs, and thev are rele-
var s tothe peossbigon of wheteer aninjury

+ crabdy foreseeable, e cngpha-

D an
[

W -
oo ver tint xinre the existenes of a
tores o dnryre part en public policy
oo beions, the magnitwde of the bur-

sf cuarding aranst the injury, and the
ool plaving that bueden upon
treb Dodant, as well as the fikelihoad of
the pessible serisus nalure of
mpury most also be taken into

Vidiet L ene s G

iyt the specific facts of the

b oace, we aprree with Jefenslant and
P il veart thit there is nehing inher-
ety Lhinpereas about the past Rtir just
. iv~t. The proper gucslion,
= not whether the pest was inher-
cerous, but whether, uneer the
(i< nf tiiis care, it was unrcasenatly dan-
werouis This guestion generally cannot be
arswered by merely viewing the condition
in the abstract wholly apart from the cir-
e tawes inowhich it existel. There may
veo v eonditums an a person’s premises

Wl v

hevnsnser

ety o

whobre dn foel danperous, but pot “un-
rous cablyt s for uny of a2 number of
rove Borevigle, as ddisenssed abinve,
e B Boslnay Bave 0o neason to antie-

“eohnl an antrant on his premizes will
£} to see aued aprrecinte the danger. Dut
tere may alse be eavlitions which, though
e Y BRociua enouph in temselves,

rloed precent zn unreasonable Jdangor un-
Aep seetain nirenestances. For example, it
tao ben<aid that there s erdinarily ne
i onahle dangrer dnan onbnary Cight
ofwaes Clleorn v Stepinski (1930), 185
ooyiead 0, -7, 192 Mee w01, 50
Nk 2 <28 Lat stairs may indeed be un-
e sonabiy danperans i, under the circum-
{ a jardcular case, the defendant

st g

S wwaew AP A%, mds aEs#VEie”

in the oxireiee of reacnnuble earr should
anticipate that the phdnnifl witl fail to sve
them. Algeuer v L Buetille, tne. (1981,
I HEApp Ad 975, 57 lilDec. 466, 428
NE2d 1116,

[H} Thix is not to xay thal the defendant
must anticipale neglyoenee sn the part of
the plaintiff.  Generadly o party need not
anticipate the neplipence of others.  (See
Thenn v, Baltiniore & Obio LR, Co,
(LR, 127 1L2d 350, 966, 130 HLDec. 409,
A7 O NEu T, Clarkson v Wright
(HBRG) Tos L2 129, 132-31, 90 NlLDec.
95, 4N N B2d 2683 The inguiry s
whether the defemtbint should reasunally
articipate injury to Lhose enlranls on his
premises who are penerally exercising rea-
somable eure for their own safety, but who
may reasombly be expeeted to be distract
ed, as when carrving lurge bundes, or for-
petful of the condition after having mo
mentarily encountered it If in fact the
entrant was also puilty of negligence con-
tributing to bis fnjury, then thal s a proper
conzideration  undir  comparative  negli-
grenee principles.

We apree with the appellate eourl in the
present cuse thar the pest with which plain-
Ul collided is nnt a hidden danper.  Indeed
plaistill walked past the post when enter-
ingr the stere and admitted he wis al least
“suhennrciously™ aware of its presence.
We disugree with the appellile court's
hobling, however, that “defendant enald
nol reasonably have been expected o fore-
see thal one of its costomers would hlock
his vigion with an sbiect which he had
purchased aned -fail to see a live-Toot-all
conerete post locislmd outside of an en-
trance toats slere”” (135 HLApp.Ad at 163,
B HDec, 170, 510 N E.2d 1036) We
may well have arrived al a different conelu-
sion if the post woull have been localed
further away fron the entrance of (he
building, or il the plaintiff would not have
been carrving any vision-ohscuring buodle.

In Evue v, Peace (198T), 164 HLApp.3d
120, 115 HiDee. 517, 517 N.g.2d 1203, the
phintilf was injured when she fell off a
stepdstoop while exiting the defendant’s
premides. The conrt hel? thal the injury

- %
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MART CORP. w4

P Ry |
Cite an 554 N T.2J0 223 (1L 195}

was reasonably [oressonble dospite the fact
that the step/stonp was sbvious and (hat
the plainlilf had previously encountered it
because the defeadants were aware of the
fact that she was visually impatreed and
would encounter the condition. (164 1134
ot 425-26, 115 HiDee. 517, 17 N.E2
1203) Similarly in Shaffer o, Muys (19RG),
140 HLApp3d 779, 95 I.Doc. gy, 450
NEZ2d 35, the plainliff fell inlo an apen
and obvious hole in a house which was
being remodele. The court held that the
defendant’s duty extended to this risk,
even though the plainiff knew of the exist-
ence of the hole, heenuse the di-fendant hed
reason to expeet that the plaintil's atten-
tion would hie distracted while moving ronf
lrusses, (140 HEApp3d at 782-%3, 95 1L
Dec. B, 409 N.E.2d 35) In Conrtrcy v
Allied Filler Engincering inr. (1459), 181
TLApp.3d 222, 129 NLDec. 802, 536 N.E.21
952, the plaintiff was injurcd when Le fell
off a lowerd dockplate used for unlaading
trucks, The court held that deapite the
obvious nulure of the duckplate, the defen-
dant had reason to foresce thal the plain-
UIT would L districled while unloading kis
truck. 181 HLApp.B al 227-24, 129 HI.
Dee. 902, 536 N.E.24 952, :

“Similarly, in the case at bar it was rea-
gonubly foreserable Lhat a customer would
collide with the post while exiting defen-
dant’s store carrying merchuwlise which
could ohseure view of the post.  Defendant
invited custamers to use Uhe door Vhrough
which plaintiff enlered and exited, asd
many customers did use it,  Defendant had
Feasan to anticipate that customers shop-
ping in the store would, even in (he exer-
cise of reasonable care, manmentarily forget
the presence of the posts which they miy
have previvusly encountered by enlering
through the ewstomer emtrance door, [t

.. Wasalso reasonubly foresceuble that a cus-

lomer carrying a large item which he had

B purchased in the stare might be distracted

and fail to see the posl upon exiting
through the deor. It should b remem
bered that the post was loeuted inmcdinge.

< Iy outside the entrance 1o the Home Centor

section of defendants store,  Defendunt
had every reason L6 expeet that customers
would carry large, bulky items through

that door, particularly where, as bore, th
ffpe overhead door was closad. The Hur
den on the defendant of protecting !
this danger wauld Le slipht. A simple
warning or a relocation of the prsl pay
have sufficel. 1L is alse relevant that
there were no windows gr traasparent §an.
eis on the customer entrance doors to jer
mit viewing of the jasts fonm the inverior
of the stare. Indeard de ferdant’s clork res-
tified thal he hasd seen people brush up
aginsl the post while exiting the scre,

Delendant and the apps Hate voart eite
flusenherg o Martsan 0940, .0 ML
ShoA6 NE2 I8, and Supder ¢ e
GORN. 202 Va8, VB S E24 35 i cugsor
of their argument that defindsrt e nn
duty o plaintiff. In huth Rovenprre nnd
Snyder the plaintil (s walked into 1 e
donr on e defendants’ premises. 1y ouch
of these cases the court ruled that the
defendant was, as 2 matter of law, rot
‘nepligent because the defenbint wogld
hive no reason o anticipate that the Saor
posed any danger o people exercising ron-
sonulde care for their nwn saflery.  The
appellate caurt in te presens czce aise
relivs un a similar gliss door situation set
out in iiustration i 1o Restateins nt (Sve-
ondi of Torts § 3434 (15, Rn wnlrreg,
Sngder and the Reststement iflustration,
however, all presume that ANYONE eXOreise.
gz reasonable care would erdmani. per
ceive a grlass door and aveid walking e it
Whatever the validity of Gis prec HETE)
mipht be, it is nce cGatitrolting iR e cuse
Liefare us.

We find llustration 3 1o seetion 2324 1o
be very such in poist. o dustration 4. a
fture perniits a fallen raisspous e be
acrnss a footpath u
exit from the stare. A customer leaves tiw
store earrying an armful of bundics wooh
ehstruct her vision, and does not s e
spaet, She trips over it oand i

The Gilustrating conelad

e

VOCURLeTerR A o

that if sree 5y ore
should reasonably have antizipated 106«

store is fiable 1o the customer, The oo e

ments and liustratons G serten .
thus support the positinn that whis .
dunt cannol reasunably be sxparted -
Ucipate injuries which would ordanren.

L7



v if the customer were noglipent,
o Yo expected under certain
< tooanticipate tat customers
e rud enercise of reasonable
disiracted or momentarily for-

TN
va g eciaen i fenaqust o llinnis Fow-
s 056 02 B 456, 313 WUE 2d 4GS,

*d',
ity g eilate court decisinns hinding, a5 a

= ol fuw, res Babdlity after spplication
ol e grinedy b pspressed o seetion 31HA
[ ihe flestatoment ixeeandt of Torts (1963)
G vagrprent ndifferent pocalt here, In
(5 wpunsl we c:m:'l‘x-‘ml that the defendant
Sites e reise of prasonabiv ciere conld not
by :i“rnur“'i the dazgrr of «lectrical

yoreeesh by e wer Dines Cwliacl wrre
s o frae it ‘S':;dqn!'.:/ jresperty nor
e T (Bapheas inerngmal )

G A el 3T ONELZE a6hg Thas
vt farther ot served that the defendant
v s baee o oroc v Lo Zl!lli\'i{z.’l!“ that an
crersomecd e atrwnd workor would fail to
e nrd wnead the danger posed by

cre b wapes (02 IR0 at 400 3N E.2d
Mugerz 11044y,
eloaiy App o e s Bther, 8, 2y
e EEL WS, Caresdl v Cnwomsmeenlth
P o titeen V1T N Ay 2 290, 10}
o Agb ges NOEE A5 L h following
; bir feed Lo the prezent
ebarly avare of the
tadned st cutside the

e whe alaa feonagle

Chends

HETHER

suee adnor, and as owe dise
aheve, ot was peaconnbdy foreseen-
Tl s enslemer might be injured Ly

o el wath the poet
Wee Tl it clear that injury of the Lype
suflored by plaintiff is a ikely result of
cehamn with 4 roncrete past. We further
find that the magnitide of the burden on
defendunt 10 exercise repsnnable care Lo
protert its customers fram the risk of cal-
felime with the post is slight, as noted
sbove. A simple warning may well serve
th remove Lhe unreasonableness of the dan.

ger posed by Ure post,
ivr hobling Jos not impose o delen-
vt He impossible burden of remdering its
pres e pareeprenf, Defendant ean =il
ivpe tthat e cuxtomers will exereise rea-
siabie care for their own safety. We

Sk NIV T RAR LR B VU R, 2d SRHEES

wweredy recopnize that there may be eerlain
concditions which, although they may be
Inasely characterized as “known™ or “obvi
ous’’ 1o custsmers, may ool in themselves
sabisly  defendants bty of  reasoidble
care. 11 the defendant may reasanably be
expretod to anticipate Uil even these cus-
tomers in the genetal exereise of ardinary
cire will i o avoid the visk beeause they
are distracted or momentarily  forgretful,
then his dutly may extend tn the risk posed
by the combition. Whether i fact the con-
ditinn #tself served as aderuate notiee of its
presence or whether whlitional precautinons
wvere required Lo satisly the defendant’s
duly are guestions properly left to Ure trier
af fuet. The trier of Luet nay also consider
whether the plaintfl was in faet puilty of
nepligence roptributing in whele ar in part
Les b ey, amd wijust the verdiet swecard-
ingly,

191 In sum we hold that defendant’s
duty of reasonable care encompassed the
rick that oue of its custemers, while cirry-
fngr @ Lierge, hulky item, would collide with
the prest upon exiting Ul Use eustomer
danr. The jury instructions, which are not
chidleagned by either party, adeguately in-
formed the jury of defeandant’s duty of
reasopnile care. There was ample evie
dence presented at teiad W support o find-
fng that defendant Ieeached s duty and
tit the breach proximately eaused plain
tMCs fnjury. There was further mngle evie
dence of plainul s own negligence contrib-
uting tu his injury. We, therefore, see no
reasnn to distwel e jury’s verdiet, The
jwlrments of the circuit amd appeliate
courts are reversod, and- this cause is re-
marded to the cireuit court of Chumpaign
County with dirertions to coter judgment
for plaintff in the ameunt of $G8.000.

Juldprienis recersed; couse vemanded
witl directions.

FEOILE v,

MORIUS S oED233

. Ctic 23 §39 N.I.2d 235 (1. 1990)

. 136 HH.2d 157
143 HiDee, 300

. The PEOPLE of the State ol
Ilinois, Appellant,

i v.
s
Tyrone MORRIS, Appellce.
. Na. 68971,
: Supreme Court of [Hinois.

April 18, 1990,

Defendant who was cnnvicted of pos-
session of allered temporney registration
permit for his automshile filed postirial
motion in areest of judgment. The Cireait
Court, Dulfape Connly, granted molion.
Sute appealid o the Appeliate Court, and
moved L Lraovifer appeal to e Supreme
Court. The Hupreme Court pranted nwe
tion. The Supreme Courl, Calvo, 1, held
that: (1} statutery penabty of Class 2 feboy
for alteralion of lemporary registration
perwil, as applicd to defendint whe aliersd
lemparary repistrition peroit for his own
velicle, vioTated due process chwse of State
Constitulinn, and (2) stalutory penalty, as
applied to-defendant wha sltered tempo-
rary registration permit for his awn ve-

‘hicle, violaled State Constitution’s guaran-

Lee of proporlivnale penalties.
Allirmed; cause remanded.

1. Criminal Law ¢=13(2)

Legistature has wids discretion to pre-
geribe penalties for defined of {enses npder
ila police power.

2. Automobiles 2316
- Conatitutional Law ¢=27011)

Penalty of Class 2 [elony for crime of
alteration of autumabile’s temporary regis
tration permit, as applied to defendant whe
ulteredd temporary registriation permit for
his own vehicle, violated due pracess clansa
of State Censtitulinn, as penalty was hat
reasonably desiuned to protect antomnbile
owners mprainst thefll, nor was it reasonably
designed (o proleel geaeral public mraingl
commission of erimes involvitge sinden mo-
tor vehicles, S.H.A. ch. 997, 4108y,
par. 2, Copst. Art. 1, § 2.

3. Automobiles =316

Pegstdty of Clasz 2 felony for aiteration
of autarschile’s temprrary registration per-
wil, 1s applind tn defendant whe slmerord
Lepiperary registration permit for bo<an
vehicls, vislaled guarantze of prov-rirnale
pepalties in State Constitution. S H & ch.
a0V, T 4-104{h), par. 2; Conzt. Are 10§ 11

1. Aulomobiles <325

Statute prohibiticg any person from
altering registration stickers appli=< tn ai-
teration of lemporary registration jormms,
SH.AL ch. 957, 7370l

Neil Fo Hurtipan, Ay, Gen 3
tHabert J Ruiz, Sob G and Toreoee M
Madien, Tk Dronsceill and telan
Anderaon, Asst Aty Gen, Choaga of
coansell. for peaple.
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