STATE 0F MICHIGAN
COURT OF APPEALS

CLYDE R. TROUTMAN and HARY TRDUTHAN.

-as next friends of CLYDE J. TROUTHAN

and KEITH TROUTHMAN, minors and

HARY TROUTHAN, individually,

Plaintiffs-Appellants,
and

CLYDE R. TROUTMAN, individually,

Plaintiff-Counter
Defendant-Appellant,

Vs, , No. 87838

ROBERT R. SCHAFTENAAR, BRADLEY K.
MILLER, and RICHARD H. DENEFF,

Defendénts—Counter
Plaintiffs-Appellees,

and

RANDALL PHILLIP OLLIS and ARHOLD
WEAVER,

Defendants.

D. E. Holbrook, Jdr., PJd; G. S. Allen and P. J. Clulo*, JJ.

P. J. Clulo, JJ

» On August 5, 1980, plaintiffs filed a complaint for damages afising
out of a motor vehicle accident on June 21, 1980. . Plaintiffs now appeal
as of right from a final order of summary disposition entered September 16,
1985, jn Ingham County circuit court, The Tlower court granted‘ summnary
disposition 1in favor of defendant-appellees pursuant to MCR 2.116(C)(8),
on the grounds that plaintiff-appellants fajled to state a claim upon which
relief could be granted. Additionally, the lower court ruled that the injuries
sustained by plaintiff-appellant Clyde R. Troutman were insufficient to
constitute a serious impairment of bodily function and consequently granted
defendant-appellees’ motion for sumnary disposition pursuant to
MCR 2.116(C)(10). Plaintiffs appeal as of right. We reverse.

During June of 1980, defendant Arnold HWeaver had a motorhome for
sale in Holland, Michigan. A few days before June 20, 1980, defendant Robert
Schaftenaar called Weaver and asked if he could borrow the motorhomevto go
to a Bob Seger concert in Detroit. A couple days before the concert, Weaver
told Schaftenaar that he could use the motorhome. At that time Schaftenaar
and defendants Bradley Miller, Randall 011lis, and Michael Deneff were thinking
about buying the motorhome together. Schaftenaar collected $2,500 from each

*Circuit Judge sitting on the Court of appeals by assignment
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of them and on June 20, 1980, brought the money to the place where the
motorhome was parked. He was supposed to wmeet Weaver there and attempt to
persuade him to accept $10,000 cash for the wutorhome instead of the amount
Weaver was asking for,-i.e., $13,500. The othier three men vere also present
at that time. Weaver encouraged them to lest drive the notorhone before
they purchased it. The four men got into the wotorhome and told Weaver that
they were going to take it to Detruil thalt day. Plaintiffs allege that
defendants agreed to purchase it prior to the trip. Defendants allege that
they did not intend to agree with leaver to purchase the motorhome at that
time, but rather, borrowed it for a test drive. Prior to leaving, the four
men agreed to share expenses for the purchase uf gas and chicken. The four
men left at about 12:00 p.m. from Holland with Miller driving and drove to
the home of Mike Little 1;n Plymouth, where they picked up tickets for the
Bo.b Seger concert. Defendant Miller drove from Holland to Plymouth. Once
in Plymouth, the group decided that the motorhome was too big to drive in
downtown Detroit. Therefore, the group chose ezfendant 011is, who had lived
in Detroit and knew the area, to drive them in Little's Blazer from Plymouth
to the concert at Cobo Hall.

Following the concert, defendant 011is drove the group back to Little's
house 1in Plymouth, arriving at approximately 3:30 a.m. Defendant O011is
testified that he did not consume any beer, alcohol or drugs from the time
they left Holland until the time of the accident except for a fraction of
a one-half pint bottle of peppermint schnapps and one Valium pill which he
consumed at approximately 11:00 p.m. The ¢group sat around Little's home
. until approximate]y‘ 5:30 a.m. the next morning when they decided to drive
back to Holland and return the motorhome to leaver. Defendants Schaftenaar,
Miller, and Deneff wanted to sleep so they asked defendant 011is if he would
drive home. A discussion took place between defendant 011is and some of
the other defendants regarding his ability and condition to drive. Defendant
0111s convinced them he was capable of driving and they began their trip
home. Defendants Schaftenaar and HMiller observed defendant 011is for
approximately 20 minutes before falling asleep, "“just to make sure everything
was going all right."

While defendants were driving westbound on 1-96, plaintiff Clyde
Troutman was also traveling westbound in I-96 in a pickup truck with a camper
on top, pulling a tr:aﬂer with a catamaran sailboat. Plaintiff's wife and
two children were asleep in the camper. When they reached an Okemos rest
area, plaintiff recognized the van and trailer of Jeannette 0ldford, his
wife's sister, parked at the rest area. Plaintiff pulled over to the right
shoulder of the road, got out of the pickup truck, and walked towards his
sister-in-law's vehicle. He spoke with Mrs. 0Oldford and her children, and
the four of them walked back .to plaintiff's truck to exchange greetings with
plaintiff's wife, plaintiff Mary Troutman. ‘Ihen Mary Troutman opened the
door of the camper, the motorhome driven by defendant 011is crashed into
plaintiff's trailer from behind. Defendant 011is had fallen asleep at the

wheel and lost control of the motorhome. Clyde R. Troutman received lacerations
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on his hands and arms, bLul Jif ool seguise bospitalizdlion.  Keith Troutman,
Clyde's " son, sustained a cumcussiod ond o separaled sholder. Clyde J.
Troutman, Clyde's other son, sustaincd a troctured lefl fewnr and Jacerations.
Plaintiff HMary Troutman sufrurwsd a Viaeidroa ieck, loceviated elbow, broken
pelvis, and bruises. Qaniel Uidrocd and Fometh O1dford, pduinlice's nephews,
were killed. |

Plaintiffs urge thai ihe Jusar cowt wried in granting Lhe defendants’
mation for summary dispositivi picadent fo felt 2.0116(C)(8). A wution under
MCR 2.116{(C)}(B) tests the ivysl swirficivacy of the pleadiays alone. Al]
well pled allegations must bLe lalen a5 Gouc.  Tha wotion should be denied
unless the alleged claims avi: su olewrly wusuforceable as a watlter of law
that no factual development can possitiy justiry a right to rvecover. Dzierwa v
Michigan 0i]1 Co, 152 Hich App 28i. 286; w3 Hiizd 610 (1986); Sanders v Clark
0il1, 57 Mich App 687, 689Y; ?Zv Hiidd vy5 {197%). In passing on the defendants'
motion, the lower court ruled as foilous:

THE COURT:  Thank you. The wmolion was brought under two
subsections of HMCR 2.{16(C) and 1 am considering it first
under Subsection 8, failure to state a claim of action upon
which relief can be granted.

Defendant has eloqueniiy argued a line of cases that
demonstrate that there is no precedence (sic.) in Michipan
far Plaintiffs’ ability to iwmpute the negligence of a driver
to passengers in that diiver's car rather than the vehicle
in which Plaistifr's themselves are injured. The reported
cases which go on to disuuss joint venture in great detail
are thase concerning the 1wputed negligence of the driver
in cases where the plaintiffs a@ve passengers in the automobile
of that allegediy neyligent driver.

It is my interpretation of Lhe cases that to the extent that
joint enterprise stili opplics in aulo negligence and, without
making a finding on that, (hat it dues not apply to cases
in which plaintiffs are not occupants of the same motor vehicle
as the allegedly negligent deiwver.

It is my interpretation of Uhe cases that to the extent that

joint enterprise still applies in auto negligence and, without

making a finding on Lhat, that it oes not apply to cases

in which plaintiffs are nul occupants of Lhe same molor vehicle

as the allegedly negligent driver. 1 think that Plaintiffs

are attempting to create nev Tlay, ohich is admirable, but

I think that new law is bLefler creatved at Lhe appellate level

than at. the trial court level. For that reason 1 am granling

the motion for summary disposition pursvant to MCR 2.116(C)(8).
We agree with the position uf the lower couct in two respects. First of
all, the judge implies without making & rinding that joint enterprise still
exists as a viable theory as applied 1o auty negligence cases 1in the state
of Michigan. Secandly, Lhere ave nw vepovied cases in Michigan in which
that theory has been used offensively to hold a group of people (joint
enterprisers) liable for the negligence cof ane of them where Lke plaintiff
was in a different vehicle than the joint enterprisers.

The general thecry and definition of Joint enterprise Tiability is

well stated in Am Jur 2d as follows:



In certain cases Lhe negliyesoe ui one person way be
imputed to another Lo charge Lhe Tuller with Jiabilily to
a third person injured by reason of such vegligence.  Generdally,
where theve is an osttwspl U huld woe pevson civilily liable
for the negligence woi anuther, 1t wasl be wade Ud appear
* ox % that the person soughl Lo be Lodd cespongible was engaged
in a Jjoint vanture o enlarpiise i ihe one  whoo wus
negligent. (Foolnsic, cwiliud).

When the negligewie of 3 oo b a Juiat enlerpirise
causes injury to a tided porsus, such neyltigesce 13 imgutable
to the other mewbers of the caveiprisze and o1l wiay be held
1iable for tha injury. The levw "juinl enterprise” has bheen
defined as the pursuil of an undectaking Ly two or more persons
having a community of iafciest in Lhe object and purposes
of the undertaking, and an equal cighit to direct and govern
the wovements and conduct of ealh wiher, which arrvises only
out of a contracl or dgreciieat beiween the parties which
may be express or implied. 58 Am Jur 2d, Hegligence, §§ 458
and 459, pp 18 and 9.

Michigan follows the jnint enterprise theory of liability. Farthing v
Hepinstall, 243 Mich 380; 220 MY 708 (1928); Frisorger v Shepse, 251 Mich
12¥, 123; 230 NW 926 (1930}; Bostrom v Jennings, 326 Mich 146, 152; 40 NWad
97 (1949); Boyd v McKeever, 354 Mich 501, 503; 185 HW2d 344 (1971); Massey v
Scripter, 401 Mich 3BY, 395; 258 HMZ2J 44 (1977) (using the term Yjoint
venture"); Lauer v Green, 38 Mich App &1, 84; 195 NW2d 781 (1972), 1v den
387 Mich 765. The cases involving joint enterprise liability in the automobile

accident setting have involvad one of Lwo fact situations: {1) the negligence
of the driver-defendant is iwputed Lo the passenger-plaintiff so as to bar

plaintiff's cause of action againil defendant. Sue Frisorqger v Shepse, supra;

(2) the contributory negligence of Lhe driver is imputed to the
passenger/plaintiff so as to bar plaintifr's aclion against a Lhird person.

See Farthing, supra. lhe rivsu type of Case, whereln Lhe negligence of the

driver-defendant is imputed to the passcnger-pisintiff so as to bar plaintiff's
action against defendant-driver, was overrulel Ly our Suprema Court's decision
in Bostrom, supra. Thus, the pegligence ur Llhe driver is no longer imputed
to his passenger-plaintiff to bar plainbirf rvum suing The driver.

The concept of joint enterprise fia the context of an automobile
negligence case in Michigan has been defined by the Supreme Court as follows:

To constitute a joint enterprise beliucen a passenger and

the driver of an automobile within lhe meaning of the law

of negligence, there wust be such o community of inlerest

"in its operation as to give each an eygual right of control.

There must be a comson responsibility for its mnegligent

operation, and there can be no comson responsibility unless

there is a common right of control. It must be held that

the driver is acting as Llhe ayent of the other members of

the enterprise. The rule of joint enterprise in negligence

cases 1is founded on the law of principal and agent. On no

other theory could tha negligence of the driver Le imputable

to a passenger. Farthing v Hepinstall, supya, at p 382,

Michigan courts have not yet addressed whether Jjoint enterprise may
he asserted offensively by an dojurod {hind pacty who is not a member of
a Jjoint enterprise to impule negligence bolveen a negligenl driver and | his
passengers who are members orf a joinl entesprize,  Few states have addressed

this question. Dean ¥. Prosser notes:



In relatively few cases, the passenger has been charged with
Tiability as a defendant to a third person injured by the
driver's negligence. 1t is wnol allogether clear why this
has not occurrad more frequentiy, uiless it is ihat, with
a financially responsible defendunt available in the neyligent
driver, the plaintiff has not tiought dJt desirable to
complicate matters by joininy one whu is personally innocent.
Prosser, Torts (4th Ed), § 72, pp 517- 516,

In Straffus v Barclay, 147 Tex 600; 219 st2d 65 (1949), an eighty-two

year old father and his daughter were retuyning Trom a orip to a nearby town
where they had purchased groceries and cleoncd o church. Uhile Lhe daughter
was driving, they collided with plaintiff's car-. The plaintiff sought recovery
from both the daughter-driver and the Fatlier passenger. Plaintiff's claim

against the father-passenger was based on a Jjoint enterprise theory of
liability. The court, which affirmed plaintiff's recovery against the
father-passenger, reasoned that under the theovy of joint enterprise each
member of the enterprise is the agent of the other and therefore responsible
for the negligent acts of the other. Thus, it way have the effect of making
a passenger liable to a third person not a party to the enterprise. 1Id.,
at 603; 219 SWa2d 68.

In Ahlstedt v Smith, 130 HNeb 372; 364 HNW 889 (1936), a driver and

his passengers decided to drive to a store to purchase some cigarettes. They

drove a short distance before colliding with the plaintiff. The Supreme
Court of Nebraska held that the driver and passengers were engaged in a joint
enterprise at the time of the accident. The driver's negligence was therefore
imputed to the passengers permitting plaintiff's recovery. Also, see dJones v
Kasper, 109 Ind 465; 333 NE2d 816 (1941). »

Plaintiffs point to ofher states that have recognized that the joint
enterprise theory can be wused offensively against a negligent driver's
passengers and further found no right to recover factually. See Stack v
File, 13 Mass App Ct 75; 430 NE2d 845 (1982), (driver and passengers had
no agreement with respect to the sharing of expenses or driving
responsibilities); Cevil v Kardin, 575 SW2d 268 (Tenn 1978), (passengers

had no right to control operation of automcbile and passengers and driver
were associating together for purely social purposes); Coffman v Kennedy,
74 Cal App 3d 28; 141 cal Rptr 267 (1977), (plaintiff's complaint failed
to allege that the passengers had an equal right to control the vehicle);
Florida Rock & Sand Co v Cox, 344 S02d 1296 (Fla 1977); Easter v McNabb,
97 Idaho 180; 451 P2d 604 (1975), (passenger had no pecuniary or commercial

interest in travelling with the driver); Mims v Coleman, 248 S C 235; 149
SE2d 623 (1966), (passenger had no control over automobile's operation);
Manley v Korlon, 414 SW2d 254 (Mo 1967), (court remanded for a new trial

so the jury could determine whether a joint enterprise existed).

The defendants argue - vigorously that the court should not extend
the common law of joint enterprise to cover the claim of plaintiffs. They
argue that the only use of the plaintiffs' theory recognized heretofore by
Michigan was to allow them to avoid the gross negligence requirement of the
Michigan Guest Passenger Statute; MCL 257.4G1; HMSA 9.2101, which was ruled
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unconstitutional by the Michigan Supreme Court ia Manistee Bank & Trust Co v
McGowan, 394 Mich 655; 232 NU2d 536 (1975). 1he reason for plaistiFffs suing
under that theory thus having biea eliminated, the defendants argue against

any extension.

Defendants also point to Prosser's criticism of the general doctrine:

One must seriously doubt the logic and fairness of ijuposing
vicarious responsibility, whethar as Plaintiff or as Defendant,
upon the passenger who is eigaged isn a "joint enlerprise,”
for the negligence of his driver. The contractual agrecment
by which he is said ta enter into such an arrangement is
all too obviously a fiction in situations where parties have
merely gotten together for the ride; and upon this there
is erected a second fiction, thal the passenger shares “a
right of control” of the operation of the vehicle; and on
this there is erected in turn a third fiction, that the driver
is his. agent or servant. This topheavy structure tends to
fall of its own weight. In the wusual case the passengar
has no physical ability to control the operation of the car
and no oppartunity to interfer with it; and any attempt on
his part to do so in fact would be o Jangerously distracting
piece of backseat driving which wmwight very well amount to
negligence in itself. Prosser, Torts (4th Ed), § 72, p 522.

Qur review of Prosser's criticism reveals his opinion that the typical
case represented by plaintiffs' claim in the case at bar have difficult proof
problems. We do not disagree with that observation, however, it is irrelevant
to the issue before us.

Defendant finally argues that the joint enterprise doctrine has been
criticised by the Michigan Supreme Court in Sherman v Korff, 353 Mich 387;
91 Nw2d 485 (1958). This, they point out, sheuld be kept in mind by this

court before any extension of the doctrine is contemplated. The court's

dicta is interesting in its application to the facts of that case, but
irrelevant here. Sherman, supra, stands foyr the proposition that the marital
state does not provide a basis for a joint enterprise finding in a case where
a wife was driving, a husband was a passenger, and they were joint owners
of the automobile. The case held nothing more than that and is not pursuasive
support of defendants' position.

OQur review of the case law shows Lhat HMichigan recognizes a claim
of joint enterprise liability as one upon which relief may be granted. The
question raised by the defense is whether or not the plaintiffs are of a
status or in a class of persons who can evoke the theory against defendants.
The defendants argue'that the fact that the plaintiffs were not in the same
car with the defendants is dispasitive. This is not persuasive as a reason
for denying plaintiffs' claim. Simply because no Michigan case can be found
that deals with the factual scenaric does not mean that the joint enterprise
theory is .not available fo plaintiffs such as these assuming that a factual
basis can be made to sustain a joint enterprise finding. We therefare rule
that plaintiffs' complaint does state a claim upon which relief can be granted
and we cannot say that the claim is so clearly unenforceable as a matter

of law that no factual development can passibly justify a right to recover.



Tha Jawgr egurt did npobt pass on Lhe defense woltun ror  sumssary

dispasition pursuant to MCR 2.116(C)(10) because of her ruling on the status
of the cause of action under the (C)(B) wmation. Althouyh invited by the
defendants to pass on that motion pursuant to DeWitt Twp v Clinton County,
113 Mich App 709, 713; 319 NW2d 2 {1982), and MCR 7.216(A)(7), we are reluctant

to do so on the record before us. That motion can be heard by the lower

court-on remand.

Plaintiffs next claim- error 1in the Jlower court's granting of
defendants' motion for summary disposition pursuant to MCR 2.116(C)(10) on
the grounds that plaintiff, Claude R. Troutman, did not suffer serious
impairment of body function. The Tlower court reviewed this matter under
the rules of Cassidy v McGoverr, 415 Mich 483; 330 NW2d 22 (1982), reh den
417 Mich 1104 (1983). We believe the trial court ruled correctly under
Cagsjdx, however, our Supreme Court and the recent decision of DeFranco v
Picard, 427 Mich 32; 398 NW2d 896 (1986), substantially changed the Cassidy
i gujde]ines. This appeal was pending when ggFrahco was decided and the trial

court “should be given the opportunity to apply the DeFranco standard. The
lower court's order granting defendants’ motion for summary disposition is
vacated and the matter is remanded for further proceedings in confaormity
with DeFranco.

Reversed and Remanded.

/s/ Donald E. Holbrook, Jr.
/s/ Glenn S. Allen
/s/ Paul J. Clulo
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