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MERRITT, Circuit Judge. A group of automobile insur-
ance companies challenge a ruling on summary judgment that
thec Employee Retirement Income Security Act of 1974
(ERISA), 29 U.S.C. §§ 1001 et seq., preempted the Michigan
No-Fault Automobtle Insurance Act, Mich. Comp. Laws
§ 500.3109a, to the extent that the Michigan law allows policy
provisions which conflict with ERISA plans. ERISA’s pre-
emption provision, 29 U.S.C. § 1144(a), provides in relevant
part:

Except as provided in subsection (b) of this section.
the provisions of this subchapter and subchapter I1]
of this chapter shall supersede anyv and all State laws
insofar as they may now or hereafter relate to any
employee benefit plan. ...

The Michigan statute requires that no-fault automobile insur-
ers offer coordination of benefits provisions. and state court
interpretation of that law makes the lLiability under such
no-fault coverage secondary to other health and accident cov-
erage. The plaintiff plans make no-fault [iability primary and
their own hability secondarv and hence conflict with the
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Michigan insurance law. We reverse, holding that the Michi-
gan law is saved from preemption by the ERISA “savings”
clause, 29 U.S.C. § 1144(b)(2)(A),

Except as provided in subparagraph (B), nothing in
this subchapter shall be construed to exempt or
relieve any person from any law of any State which
regulates insurance, banking, or securities,

and is not barred by the “deemer” clause, 29 U.S.C.
§ 1144(b)(2)(B),

Neither an employee benefit plan . .. nor any trust
established under such a plan, shall be deemed 1o
be an insurance company or other insurer. .. or to
be engaged in the business of insurance . . . for pur-
poses of any law of any State purporting to regulate
insurance companies [or] insurance contracts. . . .

The questions of preemption analysis and interpretation
under the first prcemption clause, § 1144(a), and the savings
clause are straightforward and not particularly difficult. The -
questions under the “deemer” clause arc more complex.

1. Proceedings Below

Several ERISA plans that provide employee health and
medical benefits brought this declaratory action in the Dis-
trict Court seeking injunctive relief from medical expenses
paid under no fault insurance policies by those companies
to those covered by the ERISA plans. The ERISA plans con-
tain coordination of benefits provisions that purport to make
the liability of the plans secondary to state mandated no-fault
automobile insurance. The Masco plan for salaried employ-
ees provides:

If your state has a no-fault motor vehicle law, the
coverage required by the state is considered primary
for motor vehicle related medical expenses. If vou
or a covered dependent incurs medical expenses as
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a result of a motor vehicle accident, those expenses
should first be submitted to your motor vehicle
insurance carrier. Any eligible expenses which are
not paid by that carrier will then be considered for
payment by the Masco Medical Plan. The Masco
Medical Plan is considered secondary for no-fault
motor vehicle expenses.

The automobile insurance companies defending the claims
have issued no-fault automobile insurance contracts in accor-
dance with Mich. Comp. Laws § 500.3109a. The Michigan
law “mandates that no-fault carriers offer coordination of
. benefits at reduced premiums when the insured has ‘other
‘health and accident coverage.” ™ Federal Kemper Insurance
Ca. v. Health Insurance Administration. Inc., 424 Mich, 537,
546, 383 N.W.2d 590, 594 (1986). In Federal Kemper the
Supreme Court of Michigan determined that section 31092
imposed primary liability on a health insurer when the
insured also had a no-fault policy with a coordination of hen-
efits clause and the no-fault insurer charged lower premium
rates. Relying on section 3109a and [Federal Kemper. the
automobile insurance companies have made claims against
the employee benefit plans for reimbursement, asserting that
they, not the plans. are secondarily liable.

In order to settle this confusion over the coordination of
benefits between the plans and the statutorilv required
no-fault coverage. the plans and a plan administrator brought
a declaratory action. After discovery, the parties made cross
motions for summary judgment. The District Court held that
ERISA preempted the Michigan law because the Michigan
law “relate[d] to™ an employee benefit plan within the mean-
ing of 29 U.S.C. § 1144(a). Northern Group Services v. State
Farm Mutual Automobile Insurance Co., 644 F. Supp. 335
‘(E.D. Mich. 1986). Further, the Michigan law was not pro-
tected by the savings clause, § [144(b)(2)(A), because the
plans were excluded by the deemer clause. § 1144(b)(2)(B).
Because the plans were protected by ERISA. Mlchlgan could
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not regulate the benefits they provided. The District Court
concluded that “[t]he Michigan No-Fault Automobile Insur-
ance Act is preempted to the extent that it has an impact
on the ERISA plans.” Id. at 538. The Court granted plaintiffs’
motion for summary judgment and denied defendants’ cross
motion.

II. “Relate to”

As was inevitable with such broadly phrased statutory lan-
guage, the extent of the preemption provision has been the
subject of much litigation.

Shaw v. Delta Air Lines, 463 U.S. 85, 96-98 (1983). made
clear that a law “relates t0” an employee benefit plan if it
has “a connection or reference to such a plan.”™ The Court
based this reading not only on a plain meaning approach but
on the expressed legislative intent giving the words “relate
to™ a broad scope. Id. at 97-98. Metropolitan Life Insurance
Co. v. Massachusents, 471 U.S. 724 (1985), held that a state
law requiring that health insurers provide mental-health-care
benefits “clearly™ relates to ERISA welfare benefit plans. /d.
at 739.

In Fort Halifax Packing Co. v. Coyne. 107 S. Ct. 2211
(1987). the Supreme Court further considered the meaning
of the phrase “relate to any employee benefit plan.™ In Fort
Halifax a Maine official sought to enforce the state statute
requiring emplovers, in the event of a plant closing. to pro-
vide a one-time severance pavment to emplovees not covered
bv express contract agreements providing for severance pav.
The Court held that the Maine severance pav statute did not
“relate to any employee benefit plan™ under the ERISA pre-
emption provision. 29 U.S.C. § 1144(a), and thus was not
preempted. Relving on the meaning and underlving purpose
of section |144(a). the Court rejected Fort Halifax’s argu-
ment that any state law pertaining to a tvpe of emplovee bene-
fit listed in ERISA. such as severance payv. neccessarily
regulates a plan and is preempted.
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Section 1144(a), the Court noted, expressly states that state
laws are superseded to the extent they “relate to any employee
benefit plan.” The Court said that the preemption provision
“does not refer to state laws relating to ‘employee benefits,’
but to state laws relating to ‘employee benefit plans’.” Id. at
2215 (emphasis original). The Court observed that ERISA
uses the words “benefit® and “plan” separately throughout
and nowhere treats the two as synonymous. “Given the basic

~difference between a ‘benefit” and a ‘plan,” Congress’ choice
oflanguage is significant in its pre-emption of only the latter.”
Id. at 2216.

The Court identified the purpose of the preemption provi-
‘sion: to allow plans to adopt a uniform scheme for coordinat-
ing - complex administrative activitics, unaifected by
divergent regulatory schemes in different states. Congress was
awarc of the administrative realitics faced by employee bene-
fit plans, and sought to “eliminat[e] the threat of contlicting
or inconsistent State and local regulation.™ Id. (quoting 120
Cong. Rec. 29197 (1974) (remarks of Rep. Dent)). The Court
explained that an employer who undertakes systematically
to pay certain benefits assumes a number of obligations such
as ascertaining eligibility, determining benefits. making pay-
ments, monitoring the availability of funds for benefit pay-
ments, and keeping records in compliance with reporting
requirements:

The most efiicient way to meet these responsibilities
is to establish a uniform administrative scheme.
which provides a set of standard procedures to guide
processing of claims and disbursement of benefits.
Such a system is difficult to achieve, however. if a
benefit plan is subject to differing regulatory require-
ments 1n differing States. A plan would be required
to keep certain records in some States but not in oth-
ers; to make certain benefits available in some States
but not 1n others; to process claims in a certain way
in some States but not in others; and to comply with
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certain fiduciary standards in some States but not
in others.

Id. Thus, ERISA’s preemption provision was designed gener-
ally to “ensure[] that the administrative practices of a benefit
plan will be governed by only a single set of regulations.” /d.
at 2217.

The analysis in Fort Halifax does not affect the result here.
Fort Halifax held that a Maine state law requiring a one-time
severance payment when a plant is closed did not “relate to”
any plan because it imposed no continuing administrative
obligation. The Court described the state-law obligation as
one “[t]o do little more than write a check.” Under the furt
[lulifax circumstances, preempting state law to clear the way
for exclusive federal regulations would “in no way serve the
overall purpose of ERISA,™ because “there would be nothing
to regulate.™ fd. at 2218, 2220.

By contrast, the Michigan coordination-of-benefits law
imposes not a one-time duty but rather a continuing and pre-
dictable obligation to coordinate benehts with the other
insurance coverage of all ERISA beneficiaries. Affected
ERISA administrators would be required to *“foresee the need
to make regular pavments . . . on an ongoing basis.” Fors Hali-
Jfax, 107 S.Ct. at 2219 n.9. and to make appropriate actuarial
(and cost) adjustments.

In summary, the Michigan law contlicts directly! with the
plan: it allocates obligations to make insurance pavments
contrary to the express coordination-of-benefits language of
the plan. Holding that this state law does not “relate to™ the
plan would run contrary to the plain meaning of the text and
to the relevant case law and !egislative history.

'The exception for “too tenuous. remote. or peripheral” regulation
created in Shaw, 463 U.S. at 97 n.17. thus is inapplicable here. (/.
Firestone Tire & Rubber Co. v. Neusser, 810 F.2d 550. 553-56 (61h Cir.
1987).
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Because this state law “relates to” ERISA plans, we must
proceed to see what effect the “savings” and “deemer” clauses
have on preemption.

III. “Savings” and “Deemer” Clauses

The difficult problem in interpreting the preemption por-
tion of ERISA § 514, 29 U.S.C. § 1144, is defining the scope
of each of the three critical clauses so that each has meaning
and so that benefit obligations are governed by a rational sys-
tem of state law and federal common law. Congress indicated
its intention only in a very general way and left to the federal
courts the problem of developing on a case-by-case basis prin-
ciples of preemption of state law,

If the first preemption clause, § 1144(a), is read restrie-
tively, the “savings™ and “deemer™ clauses become unncces-
sary. Compounding the difficulty 15 a tendencv in the
legislative history of ERISA to conflate and coniusc the three
clauses. For example, an oversight report issucd three vears
after the enactment of ERISA cites the need “to insurc unifor-
mity of regulation™ by legislating preemption but then says:

There was a recognition of the necessity for the pres-
ervation of some State activity in this field and cer-
tain limited exceptions were made to the broad
preemption scheme. /11 general these exemptions are
designed to save State law as it applies to entitics
which are not emplovee benefit plans . . . to the extem
that such regulation does not relare to employee hene-
Jit plans.

These exceptions are designed to delineate affirma-
tively the limits of the “field” preempted by section
514(a), and articulate a second. but distinctly subor-
dinate. policv within the Section of preserving state
authority insefar as it does not relate to any plan . . . .
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ERISA Oversight Report of The Pension Task Force of the

Subcommittee on Labor Standards, House Committee on
Education and Labor, at 8-9 (1977) (emphasis added).

These subsequent legislators (or their staff) did not seem
to recognize or consider the fact that the “savings” clause
would not be necessary at all if it only saves state laws that
do not “relate to” ERISA plans. The savings clause would
not be necessary to save something that the preemption
clause had not reached in the first instance. See Mctropolitan
Life, 471 U.S. at 739-40.

A. “Savings” Clause

Alter prcempting state laws that “relate 10" plans. the
“savings” clause provides the qualification that preemption
does not apply to a state law that “regulates insurance. bank-
ing, or securities.” Like the mandated-henefits act at issue
in Metropolitan Life Insurance Co. v, Massachusets, the
Michigan coordination of benefits law controls the terms of
insurance contracts. The Michigan law clearly “regulates
insurance”™ within the meaning of the savings clause. This
conclusion comports both with a common sense view of the
statutory language and with a more formal assessment that
the practice falls within the meaning of “business of
insurance” covered by the McCarran-Ferguson Act.
Metropolitan Life. 471 U.S. at 740-43.

In order to satisfv a common sense understanding of the
phrase “regulates insurance.™ a state law must have not
merely an impact on the insurance industry, but must be spe-
cifically directed toward that industry. Pifor Life [nsurance
Co. v. Dedeaux, 107 S, Ct. 1549, 15354 (1987). The Michigan
coordination of benefits law obviously is principally directed
at various types ol other-insurance coverage held by all of
its residents who elect the coordination of benehts option that
is mandated by § 3109a. Mich. Comp. Laws 300.3109a.

Three criteria have been identihed as relevant to the
McCarran-Ferguson Act determination:
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(1) whether the practice has the effect of transfer-

ring or spreading a policyholder’s risk; (2) whether

- the practice is an integral part of the policy relation-

~ ship between the insurer and the insured; and (3)

whether the practice is limited to entities within the
insurance industry.

Metropoiitan Life, 471 U.S. at 743 (quoting Union Labor Life
Insurance Co. v. Pireno, 458 U.S. 119, 129 (1982)). Like other
courts that have applied these criteria to coordination-of-
benefits or similat requirements, we find the first twa of the
three criteria easily satisfied. The practice of coordination
of benefits spreads risk and regulates permissible terms of
the insurance contract. See. e.g., United Food & Commercial
Warkersv. Pacyga, 801 F.2d 1157, 1161 (9th Cir. 19806); Stare
Farm Mutual Insurance Co. v. American Connmenity: Mutua!
Insurance Co., 659 F. Supp. 635, 637 n.2 (E.D. Mich. 1987).

Although the scope of § 31092 extends bevond traditional
insurance to encompass other types of “health and accident
coverage” including Blue Cross and Blue Shield benefits and
health maintenance organizations,? the third McCar-
-ran-Ferguson Act criterion also is substantially satisfied
because coordination of benefits is aimed principally at dif-
tferent types of insurance coverage. See LeBlanc v. State Farm
Mutual Aweo Insurance Co., 410 Mich. 173,301 N.W.2d 775,
784-85 (1981). '

 2See, e.g., LeBlanc v. State Farm Mutual Automobile Insurance Co.,

410 Mich. 173, 30t N.W.2d 775 (1981) (Medicare); United Stares.
Fidelity & Guaranty Co. v. Group Health Plan, 131 Mich. App. 268.
345 N.W.2d 683 (1983) (health maintenance organization); \Nvquist
v. detna Insurance Co.. 84 Mich. App. 589, 269 N.W.2d 687 (1978)
(Blue Cross & Blue Shield). aff’d, 404 Mich. 817. 280 N.W.2d 792
(1979). :
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B. “Deemer” Clause

The Michigan coordination of benefits law “regulates
insurance” and therefore is encompassed by the savings
clause. The final question becomes: what is the effect of the
“deemer clause™?

1. The Problem of Self-Insuring Plans

Most judicial interpretation of the deemer clause as an
exception to the savings clause has been confined to a distinc-
tion which makes the deemer clause applicable to self-
insuring ERISA plans and makes it inapplicable to plans that
purchase insurance. Even direct regulation of the content of
insurance policics that an ERISA plan purchases is not barred
by (he deemer clause. Regulation of the insurance contract
or of the insurer from which the plan buys its policy does
not entatl treating or deeming (/e plan as an insurer or as
otherwise in the “business of insurance.” See Metropoliian
Life, 471 U.S. at 735 n.14, 742 n.18; Michigan United Food
& Commercial Waorkers Unions v. Baerwaldt, 767 F.2d 308,
312-13 (6th Cir. 1985) cert. denied, 106 S. CL. 801 (1986).

The Metropolitan Life Court appeared in dicta to assume
that this distinction would leave insured plans “open to indi-
rect regulation” by state insurance laws while leaving
self-insured plans unregulated. In Metropofitan Life, the
Court upheld under the savings clause state laws which
“mandate” that specific benefits be included in group health
plans. No question was presented under the deemer clause.
As an aside the Court observed:

We are aware that our decision results in a distinc-
tion between insured and uninsured plans. leaving
the former open to indirect regulation while the lat-
ter are not. By so doing we merely give life to a dis-
tinction created by Congress in the “deemer clause.”™
adistinction Congress is aware of and one it has cho-
sen not 1o alter.
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471 U.S. at 747. At that point the Court dropped the tollow—
ing footnote:

A 1977 Activity Report of the House Committee
on Education and Labor recognized the difference
in treatment between insured and non-insured
plans: “To the extent that [certain programs selling
insurance policies] fail to meet the definition of an
‘employee benefit plan’ [sub_]ect to the deemer
clause], state regulation of them is not preempted
by section 514, even though such state action is
barred with respect to the plans which purchase
these ‘products.” ” H. R. Rep. No. 94-1785, p. 48.
A bill to amend the saving clause to specify that
mandated-benefit laws are preempted by ERISA wus
reported to the Scenate in 1981 but was not acted
upon. '

ld. at 747 n.25.

Our consideration of the deemer clause, thus., must answer
two questions. First, are the plans at issue “insured™? Second.
if a plan is not “insurcd.” is state rcgulation of coordination .
of benefits under the plan totally barred by the deemer clause?
In other words. is the deemer clause a total bar to statc regula-
tion of any insurance provision of a self-insured plan even
though the deemer clause would not preempt state faw if the
plan 1s funded through the purchase of insurance?

There is no dispute that the Masco Plans are self-insured:
the parties disagree abourt the status of the Highland plan.
which is covered by stop-loss insurance. Appellee plans argue
that the Highiand Plan is “uninsured™ because (1) the actual
insured is the emplover. Highland Appliance Co.. and not
the Plan: and (2) the insurer’s Liability comes into eftect only
when specified beneht cetlings are exceeded. Both arguments
are without merit. Whether the actual insured is the emplover
or the ERISA plan. the stop-loss insurance is purchased to

“provide benefts for plans subject to ERISA.™ Meiropolitan
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Life, 471 U.S. at 738 n.15. That the Plan pays a deductible
does not alter the fact that benefits payable above specified
levels, either on an individual beneficiary or in the aggregate,
are nonetheless insured. See Baerwald:, 676 F.2d at 313,

The Masco plans, however, apparently are totally
self-insured. Are they thereby totally inmune from traditional
state insurance regulation? Upon full consideration of the
statutory scheme. we conclude that they are not.

" Although Congress declared its express intention to gener-
ally preempt state law in the preemption clause, 29 U.S.C.
§ 1144(a), it equally expressly declared its intention to pre-
serve state regulation of insurance in the savinpgs clause, 29
U.S.C. § [144(b)}2)A). Therefore, in determining the scope
even of express ERISA preemption, the general principle still
applics that a court “must presume that Congress did not
intend to preempt arcas of traditional state regulation.”
Metropolitan Life, 471 U.S, at 740 (citing Jones v. Rath Pack-
ing Co., 430 U.S. 519, 525 (1977)).

This presumption receives specific reinforcement from two
subsections in § 314, ERISA section 514(d) says:

Nothing in this subchapter shall be construed 1o
alter. amend. modify. invalidate. impair. or super-
sede any law of the United Slates .. ..

29 U.S.C. § 1144(d). This subsection provides an indepen-
dent source of protection to state insurance reguiation by
including in its coverage the McCarran-Ferguson Act. which
says:

The business of insurance, and every person engaged
therein, shall be subject to the laws of the several
states which relate to the regulation or taxation of
such business.

15 U.S.C. §1012(a); see Metropolitan Life, 471 U.S. at 744

n.21: see also Shaw, 463 U.S, at 101 n.22.
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Section 514(d) makes no specific reference to the McCar-
ran-Ferguson Act. Section 514(b)(2)(B), however, by using
the phrase of art, the “business of insurance,” makes clear
that the scope of state insurance regulation saved by the
“savings” clause must include the “business of.insurance” as
defined by the McCarran-Ferguson Act.

In the face of this redoubled statutory preservation of the
principle favoring state regulation of insurance, it appears
contrary to the overall legislative purpose to read the deemer
clause broadly to bar all state regulation of self-insured plans.
In this area of traditional state regulation, “the presumption
is against pre-emption.” Merropolitan Life, 471 U.S. at 741;
see also Wadsworth v. Whaland, 562 F.2d 70 (I1st Cir. 1977).
cert. denied, 435 U.S. 980 (1978).

The legislative history behind the deemer clausé is ambigu-
ous. As the Court observed in Metropolitan Life, the preemp-
tion scctions “are not a model of legislative drafting” because
“while Congress occasionally decides to return to the States
what it has previously taken away. it doeés not normally do
both at the same time.” 471 U.S. at 739-40.

- Before conference, the House and Senate versions of the
bill preempted only those state laws that related to the
“fiduciary. reporting and disclosure responsibilities™ of the
Act or that related to “the subject matter regulated™ bv the
Act. Both versions saved state insurance regulation. but nei-
ther contained a “deemer” clause until the House substituted

~the text of H. R. 12906 for that of H.R. 2 just prior to passage
of the pre-conference House bill. S¢e Subcomm. on Labor
of the House Comm. on Labor and Public Weifare. 94th
Cong.. 2d Sess., Legislative History of the Employvee Retire-
ment Income Security Actof 1974, at 2671, 2921, Before con-
ference. the committee staff, noting the difference between
the House and Senate versions on the “deemer™ clause
reported itself divided on whether “the House provision
should be adopted™ and recommended that, if it were. adop-
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tion be for only a limited period of time and subject to subse-
quent study. /d. at 5283. The conference version of the bill
broadened preemption, retained the deemer clause without
any time limit, and mandated Congressional study of “the
effects and desirability of the Federal preemption of State
and local law with respect to matters relating to pension and
similar plans.” 29 U.S.C. § 1222,

In 1977, the Activity Report of the House Committee on
Education and Labor expressed the opinion that

the *deemed” language was utilized to create an irre-
buttable presumption that these plans are not insur-
ance, trust companies, etc. for purposes of state
regulation. As a drafting technique the “deemed” is
used in section 514(b) not to har the usc of a legal
fiction by the states but to create what may amount
to a legal fiction in a given circumstance. The irre-
buttable presumption would not be overcome even
if an employee benefit plan engages in activities
which bring it within the insurance. trust, or securi-
tics activities generally regulated by a state.

ERISA Oversight Report of the Pension Task Force of the
Subcommittee on Laboer Standards, House Committee on
Education and Labor, at 10 (1977) (emphasis in original).
This post hoc explanation, while interesting, is entitled to lit-
tle weight when it conflicts with a reasonable interpretation
of a statute based on its text and its legislative history prior
to enactment. See Conswmer Product Sufety Commission v.

GTE Sylvania, 447 U.S. 102, 117-18 & n.13 (1980).

Certain aspects of the legislative history implv that a main
concern of Congress in adopting the hnal broad version of
section 514 that emerged from the conference committee was
to avoid intentional—and perhaps pretextual—attempts by
states to restrict the discretion of ERISA plans to engage in
practices that otherwise would be permitted by federal law.?

ISee Metropolitan Life, 471 U.S. at 745-46 & nn.23-24. This view

is reinforced by the language of the deemer clause itself, which protects
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See American Progressive Life & Health Insurance Co. v. Cor-
coran, 715 F.2d 784, 787 (2d Cir. 1983). Neither intention
nor pretext, however, is raised by the state regulation here.

2. State and Federal Interests

A conflict between two coordination of benefts clauses, as
here, invokes a large body of substantive law that has devel-
oped over time to resolve such conflicts, law based on princi-
ples of restitution as applied in the insurance context. See,
e.g.. 8A Appleman, [nsurance Law & Practice §§ 4906-23; 44
Am Jur.2d, Insurance §§ 1781-93. The Michigan legislature
and courts simply have superimposed upon this body of law
-a reasonable policy judgment that a conflict between benefits
available under no-fault and other benefits should be resolved
in favor of the no-fault insurer. This resolution climinates
duplication of recovery by the insured and furthers the twin
purposes of § 3109a to contain both auto insurance costs and
health insurance costs. Sce Federal Kemper Insurance Co. v.
[Tealth Insurance Administration, Tne., 424 Mich, 337, 383
N.W.2d 590, 596 (1986).

Neither the principal purpose nor the main effect of the
Michigan coordination of benefits law is to restrict the range
of options open to ERISA plans. The State legislature and
its courts simply have decided that medical expenses result-
ing from an auto accident should be paid first by those who
have specifically insured the medical risk in the form of

ERISA plans from being “deemed” ‘insurers or otherwise 1n the busi-
ness of insurance bv any state “purporting” 10 repulate insurance. 29
U.S.C. § 1144(b)(2)B). Sponsoring senators expressed their satisfac-
tion that states would be harred from frusirating Congressional intent
by the “guise of statc-enforced professional regulation™ or by “state
laws hastily contrived 1o deal with some particular aspect of private
welfare or pension benefit plans nort clearly connected to the federal
regulatory scheme. See 12 Cong. Rec. 29.933 (Sen. Williams): 120
Cong. Rec. 29.942 (Sen. Javits) (emphascs added).
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health and hospitalization coverage rather than by the no-
fault insurance liability carrier. Auto no-fault coverage is
compulsory, and the State therefore has a strong, legitimate
interest in keeping down the costs of this coverage. This inter-
est 1s not likely to be exercised in a parochial or discrimina-
tory way. When there is multiple coverage, loss simply is first
spread to entities other than no-fault insurers. ERISA plans
are treated no differently than other entities providing
“coverage,”

In the absence of a showing of state purpose specifically
to regulate the content of welfare benefits provided by
ERISA, the effect of the deemer clause should be assessed
by a balancing of the interests in federal uniformity against
those of state primacy in the regulation of insurance. Put
another way, should interstate uniformity in the coordination
of a plan’s benehits with other insurance bencfits override a
state’s traditional interest in a uniform rule for allocating
comparative liabihity among all insurers? Which principle of
unilormity is the least disruptive and the most hikely to create
the orderly system of reliable benefits that Congress had as
iis object in enacting ERISA?

Exemption of the Masco Plan and other self-insurers from
the Michigan rule of Federal Kemper would disrupt the
State’s ability to administer a uniform scheme of “other-
insurance” or “coordination of benefits” law. Not only would
exemption frustrate the goal of cost containment. it would
also create unpredictability and possibly undermine the
financial stability of no-faull insurers.

Against this injury to the State scheme, we must weigh the
federal interest in uniformity of administration of ERISA
plans. The question is whether ERISA plan provisions for
coordination of benefits should receive a uniform national
construction.

3. The Proper Role of Federal Common Law

One “uniform rule” would be simply to defer willy nilly

-to the provisions of the ERISA plan. an obviously arbitrary
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result that would allow the plan trustees to decide every issue
in their-own favor without judicial review. The other alterna-
tive would be for the federal courts to develop an entire body
of federal common law to resolve “other insurance” disputes
between ERISA plans and other insurers on a case-byv-case
basis—an approach that would be inefficient and uninformed
by any well-defined independent federal interest.

Over the years states, including Michigan, have developed
a substantial and complex body of common law and statutory
principles to resolve questions of priority that arise when
multiple coverage produces conflicts of the type presented
in this case. This corpus of law embodies principles ol restitu-
tionand risk allocation that have evolved tfrom acquired state
experience and cxpertise. Although these rules may be imper-
fect and display some minor variation from state to state,
in the aggregate they nonetheless represent an interconnected
and complex network of generally applicable laws with which
the nation’s insurers have grown familiar. See, ¢.g., 8A Applec-
man, /nsurance Law & Practice §§ 4906-23.

Although the drafters of ERISA clearly contemplated and
‘invited the development of federal common law? to fill gaps
resulting from ERISA’s broad preemption of state law outside
the 1nsurance field. it 1s less than clear that this would be a
salutary development in an area that would overlap and inev-
itablv conflict with established state insurance jurisprudence.
[n the absence of any particular federal interest in uniformity’
that would inform the development of federal commen Jaw
on this issue. what federal common law we might develop
surely would mostly parrot the principles already developed
by the state courts. Moreover, application of a federal rule

Sen. Javits remarked: “It is also intended that a body of Federal
substantive law will be developed by the couris to deal with issucs
involving rights and obligations under private welfare and pension
plans.” {20 Cong. Rec. 29,9412,
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of common law here would trigger a substantial risk of
“disrupt[ing] commercial relationships predicated on state
law.” West Virginia v. United States, 107 S. Ct. 703, 705
(1987) (quoting United States v. Kimbell Foods, Inc., 440 U.S.
715, 729 (1979)).

This entire scenario would undermine the general author-
ity and autonomy the states now enjoy in their regulation
of insurance. In view of the expressed intent of Congress and
of the Supreme Court that ERISA should be read consistently
with the policies underlying the McCarran-Ferguson Act. 15
U.S.C. § 1011 et seq., there is strong reason to respect the
policy choice and expertise of the state of Michigan in the
area of coordination of benefits.

Accordingly, we read the “deemer” clause no morc hroadly
than the underlying purposc of § 514 and of ERISA as a whole
~the interests of national uniformity.®

This approach better reconciles the competing national
policies favoring (1) comprehensive federal regulation of
employee benefit plans and (2) state primacy in the regulation
of insurance. Nor is this approach necessarily inconsistent
with the dicta in Merropolitan Life concernming insured versus
self-insuring plans.® 471 U.S. at 740-41, 747. We preserve
a distinction between insured and self-insuring plans. Insured
plans would be per se “open to indirect regulation.” /d. at

See 120 Cong. Ree. 29.942 (remarks of Sen, Javits); “[T]he emer-
gence of a comprehensive and pervasive Federal interest and the inter-
ests of uniformity with respect to interstate plans required—but for
certain exceptions—the displacement of Siate action in the field of pri-
vatc employee benefit programs.”

In Pilot Life Insurance Co. v. Dedeaux. 107 S. Ct. at 1555. the Court
construed the sweep of the savings clause as a whole and in light of
the object and policy underlying ERISA. thus going bevond the mean-
ing imposed merely by application of the McCarran-Ferguson Act fac-
tors. We take the same approach here 1o reconciliation of both the
_ savings and deemer clauscs.
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747. Self-insuring plans would be subject to state regulation
only when no independent federal interest in national unifor-
mity exists to inform and guide the creation of federal com-
mon law. See Marden Corp. v. C.G.C. Music, Ltd., 804 F.2d
1454, 1457-58 (9th Cir. 1986); Textile Workers Unionv. Lin-
coln Mills, 353 U.S. 448, 457 (1957); ¢f. Wilson v. Garcia,
471 U.S. 261 (1983). ' ,

QOur reading of the -savings and deemer clauses thus
requires at a minimum that, for the deemer clause to override
the savings clause in a given case, there must be some ERISA
interest in uniformity to outweigh the McCarran-Ferguson
interest in state regulation of insurance. When, as here. there
15 no demonstrated interest in national uniformity and pre-
emption of state law would substantially disrupt a state regu-
latory scheme generally apphicable to both insured and
sclf~insured ERISA plans, as well as to insurers generally, the
deemer clausc does not bar regulation. To this limited degree.
- sclf~-insured ERISA plans so regulated are not excluded from
the savings clausc by the deemer clause: they are thus subject
to state insurance regulation pursuant to the savings clause.
The Michigan no-fault coordination of benefits rule 1s the
type. of insurance regulation of an ERISA plan that is not
barred by the deemer clause. We find support for this result
in Employers Association v. New Jersey, 601 F. Supp. 232
(D.N.].) (state coordination of benefits not barred by the
deemer clause). aff’d mem.. 774 F.2d 1151 (3d Cir. 1985)
(post-Metropolitan Life), contra State Farm Mutual Insur-
ance Co. v. American Communiiy Mutual Insurance Co., 659
F. Supp. 635 (E.D. Mich. 1987).

The judgment below is theretfore reversed and the case
remanded to the District Court for further proceedings not
inconsistent with this opinion and with the Michigan law as
enunciated in Federal Kemper. See Federal Kemper, 424
Mich. 537. 383 N.W.2d at 596 n.10.



