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PlaintifffCounterdefendant-Appellee, ' 9:05 e,

v No. 207022

‘ o : ' Wayne Circuit Court

AUTO CLUB INSURANCE ASSOCIATION, LC No. 95-526095 NI
Defendant/Counterplaintifi-
Appellant,

Before: Gribbg, P.J., and Smolenski and Gage, .
SMOLENSKL J.

- This is a no-fault insurance declaratory judgment action, Defendant appeals by delayed
leave granted from the trial court’s order compelling arbitration of pleintiff’s uninsured motorist
claim and of defendant’s claim for reimbursement of wage loss benefits allegedly obtamed by
fraud. We affinm in part, reverse in part and remand.

Plaintiff was involved in an auto accident with an uninsured matorist in 1993. After the
accident, she submitted to defendant a wage loss verificstion form and s letter indicating that she
was terminated from her employment on January 20, 1994. Both the form and the letter were
ostensibly signed by her employer; however, her employer executed an affidavit in which he
denied signing either document and further stated that plmnnﬁ'wastmmnned on December 28,
1993. Defendant subsequently rejected plaintiff's claim for uninsured motorist benefits under her
insurance policy, apparently on the basis of * general policy condition 20,” which provides in part
that the entire policy is void if the insured lmmmﬂy conceals or mistepresents facts relating to
claims made under the policy. Plaintiff filed the present declaratory judgment action seeking
arbitration of her uninsured motorist claim under the policy. Defendant flled a two-count
counttercleim requesting the return of all monies paid on plaintiff’s wage loss claim alleging breach
. of contract and fraud. Plaintiff moved to compel defendant to arbitrate the uninsured motorist
claim and for summary disposition of the counterclaim pursuant to MCR 2.116(C)(8) and (10).
The trial court granted plaimtif’s motion for summary disposition, ordered plaintiff's uninsured
motorist claim submitted to arbitration and further ordered defendant’s fraud cla:m to be heard at
the same arbitration proceeding
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Inmﬁrstnmeanappeal, defendant contends that the trial court erred when it granted
plaintiff's motion, because the policy was void under general policy condition 20. We disagree
with this contention. We review motions for summary disposition de novo. Spiek v Dep't of
Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998). Because the trial court relied on
evidence outside of the plwdmga, we will review the trial court’s order as granted pursuant to-
MCR 2.116(C)(10). A motion for summmy disposition under MCR 2.116(C)(10) tests the
factual sufficiency of the complaint. Maiden v Roswood, 461 Mich 109, 119; 597 Nw2d 817"
(1959). “In evaluating a motion for summary disposition brought under this subsection, a trial
court conmders affidavits, pleadmgs, depositions, admissions, snd other evidence submitted by the
parties, MCR 2.116(G)(5), in the light most favorable to the party opposing the motion” Id at
119-120, -A trial court may grant 3 motion under MCR 2.116(C)(10) if the documentary evidence
shows that there is no genuine issue in respect to oy material fact, and the moving party is
entitled to judgment as a matter of law. Qm‘mo v Cross & Peters Co, 451 Mich 358, 362; 547
NW2d 314 (1996).

‘While the recard doss not contain the text of the arbitration clsuse for the uminsured
motonstdaunnmmemtlnsme,defendmadmnsplamnﬂ’s allegation that she has a right to
arbitrate her claim inder the uninsured motorist provigion of ber policy. For the reasons set forth
below, . we conclude that general condition 20(c) is invalid and, as a result, defendant cannot
declare plaintifs policy veid for violating that condition. The scope of liability coverage for an
automobile accident occunring in Michigan is determined by the finaucial responsibility act, MCL
257.501 ef seq.; MSA 9.2201 ef seq. State Farm Mutual Auto Ins Co v Roe (On Rehearing), 226
Mich App 258, 268; 573 NW2d 628 (1997). "The act requires a motor vehicle habnhty policy to
provide coverage against loss from the liability imposed by law for damages srising out of the
ownership, maintenance or use of motor vehicles. MCL 257. SZO(qu) MSA 9.2220(a)-(b).
Under MCL-257.520(£)(1); MSA 9.2220(f)(1), the liability of the insurance carrier with respect to
thr.;mmmcereqmredbytheactbecumwabsolumeaﬁumymjmynrdamageooveredbythe
po cyoccurs

(f) Every motor vehicle liability policy shall be subject to the fulluwmg provisions
which need not be comained therein:

(1) Thaliablhtyofthemmncewﬂawnhmpmwthemmmwmqunedby
this chapter shall become absolute whenever injury or damage covered by said
motor vehicle liability policy occurs; said policy msy not be cancelled or anmulled
as to such liability by any agreement between the insurance carrier and the insured
after the occurrence of the injury or damage; no statement made by the insured or
| onhisbehalfandnoviolauonnfmdpohcynhnllde&atorvoxdsmdpnhcy, and
except as hereinafter provided, no frand, misrepresentation, assumption of liability
or other act of the insured in obtaining or retaining such policy, or in adjusting a
claim under such policy, and no failure of the insured to give any notice, forward
,auypapermothmsewopmmththeinmcewﬂer,shaucmsﬁma
defenseasagamstmchjudgm:ntcreditor .

E Here, general pohq condition 20 ellows defendant to declare the pohcy void due to
plaintif®s misrepresentation in filing claims after an accident ocours providing as follows:
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Thxs entire Policy is void if an insured person hag intentionally Gnnwaled or
fuisyepresented any mateﬁal fact or circumstance ralating to:

a. this insurance;
b. the Application for it;
c. or any claim made under it. [Emphasxs added )

We conclude that general policy condition 20(c) is contrary ta the financial rsponsxbﬂity
act’s provision that “no statement made by the insured or on his behalf end no violation of said
policy shall defeat or vaid eaid policy.” MCL 257.520(f)(1); MSA 9.2220(f)(1). It is well
established that an insurer may rescind & no-fault insurance policy and declare it void ab initio if
the insured procures the policy through intentional misrepresentation of a material fact in the
application for insurance and then seeks to collect no-fault benefits. Hammoud v Metropolitan
Property and Casualty Ins Co, 222 Mich App 485, 488; 563 NW2d 716 (1997). However, this
rule does not apply to the facts of thie case, in which the insured allegedly filed fraudulent claims
under a valid policy. Defendant contends that plaintiffs violation of general policy condition
20(c) arose from her fraudulent claim for wage loss benefits, a mandatory coverage under cur no-
fault insurance system. MCL 257.520(2), (b), ((1) and (g); MSA 9.2220(=), (b), (H(1) and (g);
MCL 500.3105; MSA 24,3105; MCL 500.3107; MSA 24.13107. See Rohlman v Hawlneye-
Security Ins Co, 442 Mich 520, $24-525; 502 NW2d 310 (1993) (“PIP [personal injury
protection] benefits are mandated by statute under the no-fault act, MCL 500.3105, MSA
24.131057). Because general policy condition 20(c) voids the entire policy and operates to
exclude all coverage under the policy, we conclude that the condition is contrary to the financial
responsibility act. “Public policy prevents an automobile lisbility insurance policy from containing
exclusions not specifically authorized by the Legislature.” Infegral Ins Co v Maersk Container
Service Co, Inc, 206 Mich App 325, 331; 520 NW2d 656 (1994). See also Husted v Auto-
Owners Ins Co, 455 Mich 500, 512; 591 NW2d 642 (1999) (a policy exclugion that conflicts with
the mandatory coverage requirements of the no-fanlt act is void as contrary to public policy.)
Accordingly, we hold that general policy condition 20(c) is invalid, that defendant cannot declare
the policy void, and that the tna] court propetly granted plaintiff’s motion compellmg arbitration
of her uninsured motorist claim !

We rqect defendant's uontemion that the tenns of the policy control as to plaintiff's
uninsured motorist claim because her claim invofves optional coverage. While the terms of the
policy dictate the circumstances under which optional coverage, such as plaintiff’s uninsured
motorist coverage will be awarded, Rok/man, supra at 525, general policy condition 20(c), which
aperates to exclude all coverage under the policy, is invelid and therefore not part of plaintiff’s
policy. Finally, we reject defendant’s contention that Michigan case law supports the proposition
that an insurer can void a policy if the insured fraudulently files claims under the policy. The two
cases cited by defendant, Morgan v Cincinnati Ins Co, 411 Mich 267, 276; 307 NW2d 53 (1981)

‘and Ramon v Farm Bureau Ins Co, 184 Mich App 54, 59; 457 NW2d 90 (1990), are
distinguijsheble from the present cese because neither Morgan nor Ramon involved no-fault
insurance coverage.”



Next, defendant. contends that the trial court erroneously ordered its counterclaim to be
submitted to arbitration, We agree. The trial count granted plaintiff two separate forms of relief,
ie, it granted plaintifi"s motion for summary disposition #s to defendant’s counterclaim and also
ordered defendant's counterclaim to be heard at arbitration with the uninsured motorist claim. As
to the first relief, we conclude that the trisl court erred in grantiog plaintiff’s motion for summary -
disposition as to both counts of defendant’s counterclaim. The trial court properly dismissed
defendant’s counterclaim for breach of contract, because that count was based upon defendant’s
ability to void the policy under general policy condition 20, However, the trial court improperly
dxsxmssed defendant’s fraud claim. Common law fraud consists of the following elements:

(1) the defendant made a materis] representation; (2) the repreeentanon was false;
3) whenmedeﬁendantmadetherepmentauon,thede&ndmnew that it was
false, or made it recklessly, without knowledge of its truth as a positive assertion;
(4) the defendant made the representation with the intention that the plaintiff
would act upon it; (5) the plaintiff acted in reliance upon it; and (6) the plaintiff
suffered damage. [M & D, Inc chConlazy 231 Mich A.pp 22, 27; 585 NW2d 33
(1998).]

Based upon the pleadmgs and documentary evidence presented bere, we conclude that & gemsine
issue of material fact exists as to defendant’s fraud claim, Accordingly, we hold that the trial
courterredmgmnﬁngplmmﬁ’smoﬁnnformmwdwposxhonasto defendant’s counterclaim
for fraud.

We ﬁlrtharconcludetha:themaloourthadnobasmto sibmit dd‘endam s fraud claim to
arbitration. “Arbitration is 2 matter of contract, wd a party cannot be forced to submit to
arbitration in the absence of en azreement to do so.” Ehresman v Bultynck & Co, PC, 203 Mich
App 350, 353-354; 511 NW2d 724 (1994). The record before us does not contain an egresment
between the parties to arbitrate disputes regarding plaintiff's claims for wage loss. ‘benefits,
Because the parties did not agree to arbitrate plaintif©'s wage loss claim, we bold that the trial
court erred in submitting defendant’s counterclaim to arbitration. .

Aﬁirmedmpan,mversedmpartandmmdedforprowedmgs conmstent with this
opinion. On remand, the proceedings shall be limited to defendant’s claim of common law fraud
only. We do not retain jurisdiction. No taxable costs pursuant to MCR 7.219, neither party
having prevalled in full

- /s/ Michael R. Smolenski
/s/ Roman S. anbs
/s/ Hilda R. Gage

' Because the record does niot contain a copy of the arbitration clause, we express no opinion as
to whether the trial court's order compelling erbitration complied with the statwtory arbitration
ptovmmns set forth in MCL 600.5001-5035; MSA 27A..5001-5035 or MCR 3.602.

2 Both Morgan and Ramon involved claims filed under fire insurance policies. See Morgm .mpra
at 273: Ramon, supra at 56,



