UNITED STATES DISTRICT COURT
THE WESTERN DISTRICT OF MICEIGAN
SOUTHERN DIVISION

QP12 -\

MARK DEMEULENAERE and
LAURA DEMEULENAERE

Plaintiffs,
o Case No. 1:99-CV-413

V. .
' HON. ROBERT HOLMES BELL

FARM BUREAU INSURANCE ‘COMPANY
and MICHIANA AREA ELECTRICAL .
WORKERS HEALTH AND WELFARE FUND,

Defendants.

/

Before this Court is a mwotion to remand filed by the

Plaintiffs, Mark and Laura Demeulenaere. Having congidered the
briefs and relevant case law, the Court grants the motion for the
reasons stated herein. | |
I

‘6n Jﬁﬁe .24; '1997, the Plaintiffs; Michigan residents,
sustained injurieé in a motor wvehicle accident.caused by ariother
vehicle. They were insured by Farm Bureaq Insurance Company ("Farm
Bureau") under a motor Qghicle’insurance policy that provided
persoggggihjury protection and unihsured motorist ﬁoverage. At the

' N T | _

time 8f~thé;§ccident, the Plaintiffs had health behefits under the

Michiana Area Electrical Workers "Health and Welfare Fund
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("Michiana"), a health insurance plan funded under the Employment
Retitement -Income éecurity ,Aét of 1974' ("ERISA").' Both the
automobile and hea;th insurance policies have cooidination of
coverage clauses. Michiana‘paid the Plaintiffs’ medical bills
arising from the automobile accident.

'The Plaintiffs seek a declaratory judgment as to the rights

and obligations of the parties with respect to the coordination of

‘coverage clauses in Farm Bureau's automobile insurance pblicy and

Michian#'s health insurance plan (count I). Count I also seeks
non-economic damages from Farm Bureau pﬁrsuant vtd uninsured
motorist COverage. Count IIialleges'that Farm Bureau improperly
failed to pay personal protection benefits pursuant to Michigan
s;éte law and the automobile-insurance cﬁntract. Michiana brought
a cross claim against Faxrm Bureau geeking réimbursement of the
Plaintiffs' medical expenses.

On April '14, 1999, the Plaintiffs commepced this action

against the Defendants in the Circuit Court for the County of Cass,

“Michigan. Qn June 3, 1989, Farm Bureau removed the action to

federal court. On June 16, 19599, the Plaintiffs filed a motion for

remand and on June 30, 15999, an amended motion for remand. on

X
A ‘.

R ‘ . .
=, Vhis -formas the basis of the Court's federal subject matter
jurisdiction and Farm Bureau's removal pursuant to § 1441.
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July 20, 1999, Farm Bureau filed a brief in response and an amended

notice of removal.?
- IX

"The Plaintiffs move to remand this action to state court

because Michiana did not jein in the notice of removal as required

by 28 U.S.C. § 1446(b).5 in..the alternative, the Plaintiffs
request that the Court remand the state law claims.
In opposition, Farm Buréau argues that Michiana3s joinder was

not regquired in the notice of removal because: (1) the Plaintiffs!

~ rights of reCcvery against Farm Bureau are distinct and separable

pursuant to 28 U.S.C. § 1441(c) from those against Michiana and
thus only Farm Bureau's consent to removal is needed; and (2)
Michiana's cross claim is a separate and independent claim such
that Michiana's}joinder i9 not needed. In the altermative, Farm
Bureau contends that it shbuld bé éermitted tc amend its motion for

removal to provide an explanation for why it did not obtain

'Michiana's joinder.

Docket ##10, 11.

o *A-\‘i‘.
*ThexPlaintiffs' motion to remand is timely. Sectlon 1447 (e)

provides that a motion to remand the case on the basis of any
defect” in removal procedure must be made within 30 days after the
filing of the notice of removal under section 1446(a)
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ET AL., MOORE'S FEDERAL PRACTICE §107.11[3]1 (3rd. ed. 1999); 14C WRIGHT,

to preserve the district court's removal jurisdiction, not the

F.3d at 945; Hex Majesty The Oueen, 874 F. 2d at 339; w

be remanded under 28 U.S.C. § 1447(c) for lack of subject matter Ry

The removing party bears the burden of establishing that
removal was proper. Alexapder v. Electxonic Data Sys. Corp., 13
F.3d 940, 949 (6th Cir. 1994); Her Majesty the Oueen v. Detroit,

874 F.2d 332, 335 (6th Cir. 1989); Ww..&mb.ulasm
Suzxgery Center, Co,. L.L.C. v. Blue Cross & Blue Shield of

Michigan, 952 F. Supp. 516, 518 (E.D. Mich. 1997); 16 JAMES WM. MoORE

MILLER & COOFBR, FEDERAL PRACTICE & PROCEDURE: JURISDICTION 3d § 3739, at 424

(19%98) (it i=s well-gettled that the burden is on the party seeking

.

. , . M3k
party moving for remand to state court, to show that th?a.x B oy
requirements for removal have been met). Removal statutes{.g,_’._ oy
, . C "‘;',éi‘.l,.

moreover, are strictly construed against removal Shanreck Qil & . iix.w
t e o

Gas Corp. v. Sheets, 313 U.S. 100, 108-09 (1941) Alexandez. I3 g

At

W 584 F.2d 137, 142 (6th Cir. 1978) Caees m 1(,
* ’|'

Jur:.sdn.ction or a defect in the removal procedure.*

‘Section 1447(d) provides that an order remanding a case to-
state court is not reviewable by appeal. That section bars review ¥
of remﬁ’ﬁa‘ for the reasons stated in § 1447(c). Thus, § 1447(dF
preclydes review. of remand orders that are based on either a lack
oﬁ-‘ sulfject - matter jurisdiction or defects in removal procedure.

(continued. . )4 o




The procedure for removal, as provided in 28 U.S.C. § 1446,
requires that "[a] defendant or defendants desiring to remove any

civil action . .« . shall file a notice of removal."

Ordinarily, all of the defendants in the state court action must

consent to the removal and the notice of removal must be signed by

all of the defendants. Chicaao, R.I. & P, Rv. Co. v, Martin '., 178
U.S. 245 (1900); Balazik v. County of Dauphin, 44 F.3d 209, 213

(3rd. Cir. 1995) (cases cited within), Failur'e of all defendants
to join is a "defect in removal procedufes" within the meaning of
§ 1447(c) and ig not deemed jurisdictional. 16 Moore, supra,
9107.41(1} [c]. Therefore, according to this well settled rule, if
any pi:operly joined and served defendants-fail to join timely in
the removal, the action may not be removed.

Faxm Bureau fifst argues that Michiana's joinder_in the not:.ice

of removal was not required because the Plaintiffs' claim of

' recovery against Farm Bureau involves a separable right of recovery

from the claim against Michiana.

uk
¢ (sax continued)

- Quackepbush v. Allgtate Ins. Co., 517 U.S. 70, 712 (1996). Denial
Ahearn v. Charter

of a fotion to remand is reviewed de novo.

:unahp*_gﬁ_alggmﬁigld 100 F.3d 451, 453 (6th Cir. 1996).

5
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Title.za U.S.C. § 1441 (c)® provides an exception to the rule
of unanimity with respect to the noﬁice of removal. When a
separate and independent claim that is removable under § 1441 (c) is
joined ‘with non-removabie claims, only the defendant to the
Separate and independenc ;laim need seek removal. To be separate
and independent, the asserted: claims must havg arisen from
different sets‘qf acﬁs and different wrénga infliéted on the
Plaintiff. 16 Moore, supra; 1{10_7.14 (61 (£].
This action,'hbwever, does not fall within the exception of
§ 1441(c). Count I seeks.a declaratory judgment of the Plaintiffg’
rights against each Defendant' vvis—a-viS‘ theix | compet%ng
coordination_qf coverage clauses. Farm Bureau attempts to reéuce-
Count .I inte two separate. and inaependent claims; on the grounds
that "Plaintiffs' claims against Michiana arise out of the health
- inaurance plan and the Plaintiffs' claims against Farm Bureau arise

from the automobile insurance policy and the Michigan No-Fault

*Section 1441 (c) provides:

Whenever a separate and independent claim or cause
of action within the jurisdiction conferred by section o
1331 of this title is joined with one or more otherwisge ‘
neremovable claima or causes of action, the entire case
‘ P2y be removed and the district court may determine all
" fheues, therein, or, in its discretion, may remand all
matters in which State law predom;natea
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statute."® The Court disagrees that the Plaintiffs' request for

declaratory judgment as to the parties'vrights and responsibilities
a8 affected by the application of ERISA can be separated into
independent claims against each Defendant. ' Separable and
independent claims must arise. from diffe:ent sets of acts or
transactions and differenﬁ wﬁongs. The Plaintiffs’ claim in Count
I agaihst Farm Bureau cannot be viewed in isolatiomn qf iﬁs claim
against Michiana. Rather, the Plaintiffg' rights must be resolved
in the context of both Defendants' policies. These are interlocked
obligations. The Plaintiffs' c¢laim against Michiana is not
separate and indepeﬁdent from the claim against Farm Bureau.
Accordingly, Farm Bureau's removal under § 1441 (c). iz not proper
because bhoth Defendants are subﬁect to the underlying federal claim

and thus need to assent to the removal. See Qunn_x;_Ax;g, 943

- F. Supp. 812 (E.D. Mich. 1996).

Farm Bureau next argues that pursuant to § 1441(c), Michiana's

"agaertion of its cross-claim would permit removal of the action."’

Farm Bureau reasons that Michiana's action would be removable if

sued upon alone and thus permits this entire action to be removed.

)
L

“. ¥Farm Bureau's Resp. to Mtn for Remand (docket #10) at 3.

‘Farm Bureau's Resp. to Mtn for Remand (docket #10) at 4.

7



Farm Bureau's removal of Michiana's aection would not require

Michiana to join the notice of removal.
The Court disagréea with Farm Bureau's characterization of
Michiana's cross claim as a separate and independent claim such

that only Farm Bureau as a defendant is required to conaent to

| removal. The croass claim'ariaes out the insurance coverage dispute

and seeka to coordinate benefits between the two policies.

Farm Bureau's final claim is that, even assuming that joinder .

was required, the Court should not remand the case. On July 20,
1999, Farm Bureau filed an Amended Notice of Removal in which it

explains its failure to join Michiana was because it was unaware

that service upon Michiana had been obtained. Farm Bureau requeats.

the Court pexmit it to amend its removal petition ta explain. the
non-joinder of Michiana, despite it being beyond the thirty day
removal'period. Farm Bureau offers as support Klein v. Mapor

Hg;l;h_gaxg_ggzp*, 19 F.3d4 1433-(6th Cif. 1994) (unpublished per

curiam) .®

SCitation of unpublished decisions in briefa and oral argument
within this Cizcuit iz disfavored, except for the purpose of
establiahing res judicata, estoppel, or the law of the came. If a

party believes, nevertheless, that an unpublished disposition has

preced&ﬁinal value in relation to a material issue in a case, and
that there is no published opinion that would sexve as well, such

décigi®n may be cited if that party sexves a copy thereof on all -

(contlnued o)



The Sixth Circuit in Klein declined to enforce gtatutory

 removal provisions and permitted the removing defendants to amend

théir removal petition after the thirty day period to explain the
non-joinder. Although Klein indicates a disinclination.by the
Sixth Circuit to strictly apply étatutory removal notice provisions-
under the facts of that case, it is not binding on this ¢ourt. An

unpublished opinion "has no precedential value [and] cannot be

given any weight in this case.” Manufacturers' Indus. Relationg

Ass'n v. Eagt Akron Casting Co., 58 F.3d 204, 208 (6th Cir. 1995).
See algo United States v. Ables, 167 F.3d 1021, 1031 (6th Cizr.)

("an unpublished opinion has no precedential force*), cert. denied,

119 S.Ct. 2378 (1999); Greater lansging Ambulatoxy Surgery Center,

Co. 952 F. Supp. at 529 (same).

The time requirement for removal in civil cases is a creature

of statute. Title 28 U.S.C. § 1446(b) provides:

The notice of removal of a civil action or proceeding

shall be filed within thirty days after the receipt by
the defendant . . . of a copy of the initial pleading
getting forth the claim for relief upon which such action

or proceeding is based.

Section- 1446 (b) 's time requirement foxr filing a notice of removal

"is noS&éurisdictional; rathér, it is a strictly applied rule of

-Ae L

. C A v
- ™., .continued)
other parties in the case and on this Court. 6 Cir.R. 28.
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I

procedure and..untimeliness is a ground for remand so long as the
timeliness defect has not been waived." W, 992 F.2d
79, 81 (6th Cir.), W. 510 U.S. 871 (1993) (internal
quotation marks omitted); Kexyr v. Holland America-Line WesStours,
Ioc., 794 F. Supp. 207, 209 (E.D.Mich. 1992) ; Shadlwulex
733 F. Supp. 54, 55 (E.D.Mich. 1990).kﬂ§gwﬁm
M 972 F. Supp. 423, 424 (E.D.Mich. 1897) (thirty day
time limitation is ‘to be ét‘rictly cons‘trued against the extension

of federal jurisdiction), Untimeliness is a ground for remand.

amw;a_mwm;m 876 F. Supp. 153, 155

_(E.D.Mich. 1995); Kerxz, 794 F. Supp. at 210; Shadlsy, 733 F. Supp.
~at 55. In view of these principles of federal juriadiction, the

Court declines to permit Farm Bureau's untimely amended‘nociée of

removal. The Court grants the Plaintiffs' motion to remand

pursuant to § 1447(c) because of the procedural defect in the

removal procedure. -

‘Az a final matter, § 1447(c) provides that if remand is

ordered, the district couxrt has discretion to assesa the "just

cqsf:s" of opposing the improper removal and securing the remand to

state court including attormey fees against the removing party. An
‘ A !, : ‘ :

.
S ‘

v awardkof costs is sgolely within the discretion of the district

.‘ !
!"

R
-
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[ ]

court. in v

985 F.2d4 238, 240

wder 4

(6th Cir. 1993). The Court declines to impose such an award.

An order and judgment consistent with this opinion will be

-

entered.

Date: M—&. \qqq :

,
)
AN

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT -
THE WESTERN DISTRICT OF MICHIGAM
SOUTHERN DIVISION

MARK DEMEULENAERE and
LAURA DEMEULENAERE

Case No. 1:99-CV-413

B2

FARM BUREAU INSURANCE COMPANY

and MICHIANA AREA ELECTRICAL

WORKERS HEALTH AND WELFARE FUND, '
B HON. ROBERT HOLMES BELL

Defendants.

O RDER
In accordance with the opinibn entered this date,
IT IS HERERY ORDEREb that Plaintiffs’ Motion £for Remand

(docket #3) and Amended Motion for Remand (docket #5) are GRANTED.

cate: ovends 3 |

ROBERT HOLMES BELL
- UNITED STAEES DISTRICT JUDGE

‘)A:‘\E v
Andn
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