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BEFORE THE ENTIRE BENCH

TAYLOR, J.

Wa grmnted leave in this case to detsrmine ;vhethez a
licensed insuzance agent owes an mffirmative duty te advise or
counsel an insured abhout the adetniacy or availability of
eoverage, wé hold that, oxcept under very limited
circumstances not present in this cage, an insurance agant
owaes no such duty to an insured. We therefore affizm the

dacision of the Court of Appeals, which'mffnirmed ¢he trial

court’s grant of summary disposition in faver of defendants.
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I. FACTZ2 AND PROCEEDINGS

In early 1993, plaintiffs, Tyrene and Gloria Harts owned
a'Chevrnlet Cavalier that was ecevered By a policy of no~fault
antcmobile insurance they had purchased £ram defendant Farmers
Insurance Exchange, through defendant Gregory Pietrzak, a
licensed insurance agent selling insurance exclusiveiy for
Farmers. The policy covering the Cavalier did not include
eptional uninsurad motsrist covexage.

While driving the Cavalier on February 15, 1993, Mzs.
Harts was invelved in an automobile accident with an uninsured
vehiele. ¥rs. Harts was injurad, and plaintiffe’ aizx-year-old
gon was killed. The Harts received frem Farmers the perzonal
injury protaction benefits dus them under the Cavalier policy.
They alseo subsequently cbtainad a.$2 million default judgment
against tha driver and owner of the uninsured vehicle.
However, thay have never collegied any money on'thia judgment.—

The Harts then filad suit against MNr. Pietrzak and
Farmers. They contended that Mz. Pletrzak was negligent in
.melling them a.n insurance poligy khat was inadequate because
it did not esntain uninsured motorist coverage. They aleo
contendsd that Farmers was viecariously Ilimhle for Mr.
Pletxrzak’s negl:‘.gende and actively naegligent for 4its own
fnilure to propezrly supervise Mz. Pietrzak.

The discovery phase of the case revealed the extent of
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the parties’ prior dealings. Begipning in 1989, the Harts had
insured a series of six vehicles, inesluding the Cavaliex, with
Farmers, firet with agent Jobhn Straub and then baginning in
1952 with Mx. Pietrepak. During the tima that they had iasured
with Mr. Straud, they had purchased for cnae of their vehicles,
a Buiek Century, uninsured motorizt coverage. This coverage,
however, was canceled by Mzrs. Harts when the poliay on the
Century was reinstatod after it had lapsed for nonpayment.

On the applications for coverags with respect to vehicles
other +thar the Contury, including the application feor the
Cavalier that was signed by ﬁlaintiffs less than one month
before the accident, plaintiffs did not select wuninsured
motorist coverage on the spase provided on the application
form. Morecvexr, the record reflests that, socme th¥ree months
befora the accident, Farmers notified plaintiffs about the
uvu.:'.la.bilitg‘r of uniinsured motorist covexrage. Tha avail;bility
of - this =overage w'a.l made in a November 7, 1552, renewal
notice £or ome of plaintiffs’ vehicles. That notice
spacifically advised pPlaintiffm that wuninsured motorist
coverage was available and that they should contact their
agent if interested.

While Mr. Haxt= had no recollection of any cenversations

with Me. Pietrzak concerning the nature or extent of the

soverage obtained on the Cavalier, Mr. Barts did recall an



aarlisr conversation in which he diseussed “fuil coverage” foxr
Y. WOWREE

the Century with Mr. Pietrzak. Howevar, Mr. Harts did not at
that time request unlansured motorist coverage on the Century
avﬁn though the Harts ﬁad. earlier had sush coverage oa this
vehicle. Further, it is i:.';o1:|=m:u:'b1:1;r that yet a.not.he:i-
conversation dgonceraning “full covarage” oacurreaed wbén the
policy on the Century was Sransferred to an Aerostar, and
againn Mr. Harts made no zequest for uninsuzred moterist
coverage.

Defendants moved for summary dispesition pursuant to MCR
2.116(C) (10), contending that there was no special
ralationship betwaen plaintiffs and Mr. Pietrzak as required
by Bruner v Leagne General Ing Co, 164 Mich App 28; 416 Nw2d
318 (1987}, and that thezefore Mr. Pietrrak did not ow=
plaintiffs a duty to advise them about uninsured motoxist
cuverag‘; or the adequacy of their coverage.® Finding Brunez
dispesitive, the trial court grantad the motion in favor of

dafandants. The Court of Appeals affirmed. This Court granted

In Bruner, the Court of Appeals stated that an insurance
agent genarally does not have a duty to advise an insured
about the adequacy of a poligy’'s coverage, but that such a
duty may arise where a spaeial relationship exists between the
agent and the imsurzed. Id. at 31-32. The Bzuper Court stated
that a special relationsghip was not simply a standard ageat-
client zelationphip, but zrather was &a longstanding
relationship with interaction on the question of coverage and
detrimental relianca by the insured on the agent’'s expertise.

Id. at 34.



plaintiff=’ application for leave to apperl. 459 Mich BS9S
{1998) .
II. STANDARD OF REVIEW

A motian pursuant ta MCR 2.116(C) (10) tests the factual
support of a plaintiff’s claim and is subject to de novo
.revierw. Smith v Globe Life Ins Co, 460 Mich __ ; — NW2d __
(1999) . In . raviewing a motion for summary dispoesition
pg:suant to MCR 2.116(C) (10), the gcourt congiders the
pleadings, affidavits and othexr dosumentary evidence filed in
the action or submitted by the parties, MCR 2.116(G) (5), in
tha light most favorable teo the nommoving party. Id. The
meotion is preperly grantad 4if the dJdocumentary eavidence
p:éseﬂ‘bed shows that thezra is no genuine issue with respect to
any material fact and the moviag party is thexefere entitled

to judgment as a meatter of law. Id.

ITI. ANALYSIS
on appekl, plaintiffs acknowledge that no sSpecial
relationship am regquired by Bruner exists in this casze.
However, they contend that £his Court should reject Brumer’s
requirement of a speciaml relatienship and allow them to sue
Mr. Pietrzak for his negligence in failing to offer them any

advice or counszel converaming uninsured motorist coverage.? In

plaintiffa also contend that they ghould gt least be

able te sue Mr. Pietrzak because he failed to procuze “full
(continued. . .)
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ghort, they ask this Court to determine that 2 licensed
insurance ageixb hag a duty *o offer advice or counsel
concerniny uninsured motorist covarage.

Whether a duty exists is a queation of law that ie solely
for the court to dacide. Murdock v Riggins, 454 Mich 46, 53;
559 NW2d 639 (1997). In considering thiz question of duty and
ita petential expansion, it is appropriate to first lock at
the commen-law duties inhermnt in an insure'r-agoat-insuzec;
relationship and then ta. considar the axtent to which this
relationship haz been affectad by certain Michigan stat:utea‘
that azre relavant to the establishment of ah agent'ls dutf-

It is uneontested, indeed it is essential ko the cause of
action ple;ci-d by plaintiffs, that Mr. Pietrzak was Farmers’

agent. As such, under the commen law, he had a duty to cemply

with the varicus fiduciary obligations he cwed to Farmers and
te act for its benefit. Hawkeye Casualty Co v Frisbee, 316
Mich 540, 548; 25 NW2d 521 (1947): 1 Restatement Agency, 24,

s 13, p 52; 2 Restatement Agency, 2d, § 387, p 201. Mormover,

2(...continued)

coverage” as raquested by Mr. Harts., We disagree. There is
no indication in the zacord that Mr., Harts ever raquested
“full covarage” fox the Cavaliar. Further, as indicated
previeusly, a Jlittle mozre than three monthz= before the
accidant, plaintiffs were notified about the availability of
uainsured motorist coverage by Farmers, and less than one
month before the accident plaintiffa chose not to upply foz
this coverage on the Cavalier. Accordingly, we conelude that
there are ao factas of racerd on which to base this theory.
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because he wag Farmers’ agent, he had ne common-law duty to
advise plaintiffa. See EBruner, supra at 31-32; see alszo
Nelson v Davidson, 155 Wis 2d. 674, 680-56Bl; 456 Nwz2d 343
(1980) ; 4 Couch, Insurance, 3d, § 55:5, pp 55-11 to 55-14.
This general cemmon-lew rule is no doubt premised, at least in
part, on ‘the nature of the =2elationship of the partia;a.
Schultz v Consumezs Power Co, 443 Mich 445, 450; 5086 Nw2d 175
(1998). Specifically, the relationship betwesn the inszurer
and insured iz a contractual one. See Houge v Billman, 340
Mich 621, 626; 66 NW2d 213 (1954); Drouillard v Metropelitan
Iife Ins Co, 107 Mich App 608, 620-621; 310 MW2d 15 (1981). .
The relationship between the insﬁ:e:: and iter agent is
gontrolled by the prineiples of agengy. Hawkeyw Casualty Co
v Frisbee, 316 Mich 540, 548; 25 NWZd 521 (1947): Rorick v
State Mut Rodded Fire Ins ﬁ'o; 263 Mich 169, 171; 2489 NW 584
(1933) ; Iuellen v New York Life Ins Co, 201 Mich 512, 518; 167
W 950 (1518).

Sound'policy reasons also suppert the general zule that
insurance agonts have no duty to advise the insured ragarding
the adequacy of insurance coverage. Fox insténca, in Nelson
v Davidson, asupra at 681-682, the Wigwvonsin Suprems Court
noted that a aontrary rule (1) “would remeve any burden £rom
‘the insured te take vara of hiz or her own financial naeds and

expectations in entering the marketplace and qhoosing £rom the



competitiva products available,” (2) could result in liability
for a failure toA advise a client “of every possible insurarice
optien, or even an arguably better packa;tgu ef insurance
offered by a competiter,” and (3) could provide an insured’
'_w:i.th an opportunity to self-insure “after the leosz by msrely
asserting they would have bought the additional coverage had |
it baen offerad,”®

Thus, under the common law, an insurance agent whose
Prinaipal is the imsurance eampany owes no duty to advise a
potential insured about any coverage. Such an agent’s job is |
ta merely present the produot of his principal and take aush
orders . as =an be securad £from thoge who want to pwiwchase the '
ceverage offarad.! Our Legislature al3® recognizas the
limited natuze of the agent’s zele. Thesae who offer insurance
products have been regulated by statuie :m Michigmn £for at

least 120 yeara,® with insurance a;'ants and dnsurance

3See also 4 Cauch, supra, p 55-10 (“The gmneral duty of .
the insurer’s agent to the insured is to refrain f£frem
affizmacive fraud, not to watech out for all rights of the
insuted and inform the latter of them’). .

‘This limited rola for the agent may seam unusually
parrew, but it is well to recall that thig is consistent with
an insured’s ebligation to read the inmsuzance policy and raise
questions conce¥ning coverage within a reasonable time aftex
the policy haE been issued. Parmet Homes, Inc v Republic Ias

Co, 111 Mich App 140,  144; 314 NwW2d 453 (1981).

5sge 1871 PA 95; mes also 1947 PA 66; 1845 PA 223; 1933

PA 111: 1931 PA 163; 1529 PA 154; 1917 PA 256; 1915 FPA 124;
(continued...)



counsalors being in fact smubject to licensure before they can
oftter <+their services te the publio.f The most recant
ravizions to these zwmogulatory statutes became effaeckive in
1873.7 What is c;lea:r: from these provisions is thmt the
Legislature hasx long distinguished between insurance agoﬁta

and insurance counselors,’ with agents being essentially order

takers? while it ie insurance couneelors who functien

${...continumd)
1901 BA 84; 1897 CL 5115; 1681 PA 2537. The current provisions

generally controlling agents and counseleors are found at MCL
500.1200 et segq.; MSA 24.11200 et zeg.

SSee MCL 500.1200 et geqg.; MSA 24,11200 et seq.; =ee also
MCIL 500.2116; MSA 24.121164.

‘See 1872 PA 133, wffective March 30, 1973, which added
to the Imasurance Coda the current chapter goveraing insurance
agante, selicitors, adjustors, and counsaeleors, MCL 500.1200 at
seqg.; MSA 24,11200 et sag. The Legislature zubzeguently added
additional conditions of licensure specific te automobile
insurance sguntz. See 1979 PA 145, effective January 1, 1961,

MCL 500.2116; MSA 24.12116.

'For instancea, as early as 1917, the Legislature provided
that, while licensed in=urance agents could solicit insurance,
take applicatione, write policier, and ecollect preminms, only
persons licensed as life insurance counselors could advise or
counaal conceining the benefits, terms, value, effeect,
advantages or disadvantages of a life insurance poliay. C£.
1917 PA 256, pt 2, ch III, §§ 1-5 (agents), with 1917 PAa 256,
pt 2, ch III, § 19 (life inmurance counselera).

ffndeed, that an automobile insurance agank’/s role is
primarily as an order taker is further reinforced by MCL
500.2116; MSA 24.12116, which provides that as a aenditien of
licensure a licensed ingurancee agent shall, amoag other
duties, provida clients with the lowest premium guetation
available and submit application: upon reguast. See MCL

500.2116{1) (a) and (d); MSA 24.12116(1) (a) and (d).
(eontinued...)



primarily as advisozs.’

However, ae with most genaral rules, the general no-duty-
toeadvise rule, where tha agent functimne as simply an order
taker for the insurance cempany, iz pubject to change when an
event osccurs that Aaltezs the nature of the zrelationship
batwean ﬂ‘ne agent and the ingsured. 'This alteration of the
ordinary xalat:l.énship between an agent and an insured has been

dagseribed by eur Court of Appeals as a “gpeoial ralationahilé:"

9{. . .continued)
The concurtence mildly thects to the characterization of

insurance agant: as “mere order takexrs.” 8lip op at 1.
Hewever, it is worth noting that the statutaa ==lied on by the
concurrence as support for its assertion that insurance agenta
aze more than mers order takers gfiwply concerp the training
. and diseipline of ineurance agenta. Moreover, we do not
intend to damean insurance agency as a means of employment and
we axe ¢cognizant of the fact that agents must take classes and
pass examinations. Nevertheless, the fact zamains that the
rols 6f an insurance agent, as contemplated by the
Legimlature, is primarily that of an ordar taker net a
amunselor, aod it is only to distinguish the fermer froam the
latter that we use the term “ordex taker.”

Ngge MCL 500.1232; MSA 24.11232, which provides in
relevant part as follews: . ‘

A peraon shall mnet . . . provide adwvice,
counsel, or opinion with respeot to benefits
promised, covarage affoxrded, terms, value, effect,
advantages, or disadvantagaes of a peolicy of
insurancse . . . unless he or she is licensed az an
insurance counselor. . . . Thia section doezs not
prohibit the custeomary advice offered by a licensed

inpurance agent . . . .
Thug, as part of his function a3 an order takeyr, an insurance
ageat may, but is not :oquir.ed or under any duty to, give
“oustemary adviae.”

i0



that gives rise to a duty to advise on the part of the agent.
Brunar, sSupra; See also Marlo Beauty Supply, Ioe v Farmers Ins
Groop of Cos, 227 Mich Rpp 308, 314-315; 575 NW2d 324 (1998);
Stein v CQuﬁinantal Casnalty Co, 110 Mich App 410, 416-417;
313 NWad 299 (1981); Palmfer v Pacifie Indemniety Co, 74 Mieh
.APP 259, 267; 254 ¥W2d 52 (1577). While we agree with Bruner
that thera must be “scme type of interaction on a question of
coverage,” Jdd. at 34, we do not subscribe ta‘the possible
reading of Bruner that holds relisnce on the length of the
zraelationsbip between the agent and the dinsured 4z the
dispozitive factor in transformisng the zalatienship inte one
in which the umeional common=law “no dunty’ prineiple is
abrogated. We thus modify the “special :elatinnship" tast
digcussed in Bruner and the other ga=zes cited above zeo that
the general rula of no duty changes when (1) the agent
miszepresents the nature or extent of the l:ove'::a.ge offerad oF
provided, {(2) an ambiguous request iz made that requires a

clarification,'? (3) an inguiry is made that may require advice

YAn  example of an ambiguous »aquest For coverage that
might in certain circumstances requize clarification is the
requent for “full coverage.” The zeserd reveals that Mr.
Harts requested “Ffull covarage” £or the vemhicle to be driven
by his wife, but that he requested more limited ceverage,
PLFD, for +the wehicles he drove Lo and from woxk. The
Cavalier had the mozre limited coverage.

11



and the agent, though he need net,* gives adviee that is
inaccuzate, or (4) the égent assumes an additional duty by
either express agreement with ox Promige ko the insured.!®

In this case, thezre is no documentary evidance suggezting
that Mr. Piletrzak misrepresentad the ceverage offerad or
rrovided. As stated, plaintiffs had in fact reccived notice
that uninsured mntq:ist coverage was available for the
Cavalier only threa months before the accident. Farther,
there iz neo evidence that Mr. Harts made a roguest about,
insurance coverage on the Cavalier that might be construned as
“ambiquous or that would have required clarificatien., Mr.
Earts never requasted or inguired about “full coverage” on the
Cavaliar. Finally, Wr. Pietrzak did not expressly agree or

promise to advise Mr. Barto about insurance coveragée generally

Thus, with

or uninsurad motorist ooverage specifically.
"'respect te the coverage obtained on the Cavalimr, no event
occurred that could or would take this case outside the
general rule that Mr, Pinﬁ:zak owed plaintiffs no duty th
advige them about oovarage,

Notwithstanding +his fact, plaintiffs enéourage this

Court to eliminate the general no-duty-to-advisa xule and:

2s5@e nota 10.
3¢cE, Fitgpatrick v Hayes, 57 cal App 4" 916; 67 Cal Bptr
2d 445 (1997).
12



mrep].aae it with a2 rule that would impose a duty to advise in
casws such as the one at bar, which, to bha pexfectly clear,
would apparently be all ovases conCerning the purchase of
insurance. However, we decline this invitation in light of
the public poliey astablished by the Legislature’s active rTele
in this area and the previously noted compelling raasons that
mila.‘l:a-l:e against thae impomsition of such a duty. Rather, we
agres with the Wisconsin Supreme Court in Nelson, suopza at
683, which, when faced with such an issue, stated that “4iF
such a duty is to be imposed on the [ixsurance agent], it
should be imposed as a statutory ome and met an impliad
judicial ona.” See also, generally, O’Donnell v State Farm
Mot Automabile Inx Co, 404 Mich 524, 542; 273 nW2d 829 (1579).

Accordingly, because plaintiffs have fallad te establish
the duty clement of their negligsnee claim against N:
summary dispesition in favo£ of Mn. Pietxs;k was

Pietrzak,

propar .- Smith, supra; Schultr, supzra at 449. Because

plaﬁntiffs cannot establish liability against Mr. ¥Pietrzak,
the agent, thay likewise cannot astablisgh vicarious liability

againgst Farmezan, the prineipal. Kerry v Turmage, 154 Mich app

275, 281; 397 NW2d 543 (1986); Limncoln v Gupta, 142 Mich App
615, 622; 370 ¥wW2d 312 (1985). And, becausze Mr. Piatrzak was
undexr no obligation to give advise about uninsured motorist

coverage, Farmers cannot be liable for any alleged negligont

13



supervision. Accordingly, summary dispogitiea imn favor of
Farmers was propax. Therefore, for tha reagons stated in this

apinion, we affirm the deacision of the Court of Appeals.

14



STATROFMICHIGARM

SDFREME COURT

GLORIA and TYRONE HARTS,
Plaintiffs-Appellants, |

v . Wo. 110683

PARMERS INSURANCE EXCHANGE and
GREGORY PIETRZAK,

. Defendanta~appellees.

CAVANAGH, J. (ewencurzing).

| I congur in both the analysis and result of the majority
opinien. I write separzately to eXprens eppou:i.tién to the
designation of insurance agents as mere oxder takers. &
person muat possess mmerous statutory qualificatiens in ozder
to beceme, and to fulfill, the role of a licensed insurance
agent. MCOL 500.1201; MSA 24.11201. Our Legixlature requires
that a person complete an insurance agent program of study
+hat has bheen approved hyv the Insurance c@issimw; the
a written examination; the Insurance

perzcn must pass

Cemmissioner  may conduct dinvestigatiens and submit



interrogatorias to +the applicant Quneerning the person’s
qualifications to become an agent; the pevseon must be an
employea of, or authorized to =represent, an authorized
insurer; the pexrson must possezs a good business reputation
and good noral charaster teo act ag an agent. MCL 500.1204;
MSA 24.11204. Once licensed, an insurance agent must camplete
mandatory hours of continwing education as a condition of
continuved licansura. MCL 500.12040; ™MSA 24.11204(3).
Morasover, certain duties are imposed on agents :egarding theix
relationships with both the insurer and the insured. MNCL
500.1207; MSA 26.11207, ML 500.1209; MSA 24.11209. Tha
Insurance Cocmmissioner may ‘refuse to licemnse, or he may
ﬁuspmnd or revoke an agent’s license, for failﬁra to comply
with chapter 12 of the Insurance Cede. -MCL 500.1242; MSA
24 .11242. Upon finding violations of ‘+the code, the
commissioner may alsoc :eéui:n the agent to pay =2 fine, zefund
menies, pay restitution, or ordar the agent to osase and
desist from the vielation. MCI, 500.1244; MSA 24.11244.
Appliecable to the iﬁstant gase, our Legiszlature has imposed

specific duties upen autemobile insurance agents. MCL

500.2116; Man 24.12116.
Interestingly, MCL 500,1202; MS8A 24.11202 genermlly

provides:

(1) +hat cexrtain persons may agt for an iasurance
agent as long as there is a written contract and the

2



licansed agent haz aotified the commjasionar of insurance
of ths gontract.

(2) that clerical or administrative perscns employad
by an insurance agent may “take insurance applications ez
- foceilve premiums.”

. (3) that thesa clerical persons may bind coveraga
with:m tha agent’s office.

Thoae persons appear o be ths “order takers” rather than

the highly regqulated insurance ageats.

Given thisz extensive statutory schams, it appears that
our Legislature contemplated mich more for the zole of a

licensed insurance agent than one who presents products and

takes érdnra . % '
7
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